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AN ACT TO ADOPT THE UNIFORM COMMERCIAL
CODE, REVISED ARTICLE 9, RELATIVE TO
DEALING WITH SECURED TRANSACTIONS.

BE IT ENACTED BY THE PEOPLE OF GUAM:

Section 1. Legislative Intent. I Liheslaturan Gudihan finds that all
fifty (50) States and the District of Columbia have adopted the revised Article
9 to the Uniform Commercial Code dealing with secured transactions.

Such adoption of the Uniform Commercial Code, Revised Article 9, is
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necessary in order to bring up-to-date the laws governing secured
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transactions, detailing how to create, perfect, and enforce security interests, as
well as who among competing creditors has priority rights in the collateral.

Therefore, it is the intent of I Likeslaturan Gudhan to adopt the Uniform
Commercial Code, Revised Article 9, to reflect modern lending practices and
new technological developments. Further, it is the intent of I Likeslaturan
Gudhan to streamline existing business rules, thus avoiding the unnecessary
burden for interstate and foreign financing transactions.

Section 2. Division 9 of Title 13 of the Guam Code Annotated is hereby
repealed.

Section 3. Uniform Commercial Code, Revised Article 9, as published
by the American Law Institute and the National Conference of
Commissioners on Uniform State Laws, entitled Uniform Commercial Code
2001 Edition—2001 Official Text, attached herewith as Exhibit A, is
hereby enacted to replace the repealed Division 9 of Title 13 of the Guam

Code Annotated.

The Compiler of Laws shall renumber the sections of the Uniform
Commercial Code, Revised Article 9, to conform with the éuam Code
Annotated numbering system, and shall further number the sections of the
Uniform Commercial Code, Revised Article 9, appropriately to correlate with
provisions of this Title not repealed by this Act. |

Section 4. Severability.  If any provision of this Law or its
application to any person or circumstance is found to be invalid or contrary to

law, such invalidity shall not affect other provisions or applications of this




1 Law which can be given effect without the invalid provisions or application,

2 and to this end the provisions of this Law are severable,
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[REVISED] ARTICLE 9

SECURED TRANSACTIONS

(With Conforming Amendments to Articles 1,'2, 2A,4,5,6, 7 and 8)
[Revised Article 9 is effective July 1, 2001.]
[Pre-Revision (2000) Article 9 may be found in Appendix XVI.]

Table of Disposition of Sections in Former Article 9 and Other Code Sections.
Table Indicating Sources or Derivations of New Article 9 Sections and Conforming Amend-

ments.

PART 1. GENERAL PROVISIONS.
(SUBPART 1. SHORT TITLE, DEFINITIOI\}S, AND GENERAL CONCEPTS)

Sec. -

9-101. Short Title.

9-102. Definitions and Index of Definitions.

9-103. Purchase-Money Security Interest; Application of Payments; Burden of Establish-
ing. -

9-104. Control of Deposit Account.

9-105. Control of Electronic Chattel Paper.

9-106. Control of Investment Property.

9-107. Control of Letter-of-Credit Right.

9-108. Sufficiency of Description.

" [SUBPART 2. APPLICABILITY OF ARTICLE]

9-109. Scope.
9-110. Security Interests Arising Under Article 2 or 2A.

PART 2. EFFECTIVENESS OF SECURITY AGREEMENT;
ATTACHMENT OF SECURITY INTEREST; RIGHTS
OF PARTIES TO SECURITY AGREEMENT

[SUBPART 1. EFFECTIVENESS AND ATTACHMENT)

9-201. General Effectiveness of Security Agreement.

9-202. Title to Collateral Immaterial.

9-203. Attachment and Enforceability of Secunty Interest Proceeds; Supporting Obh-
gations; Formal Requisites. _

9-204. After-Acquired Property; Future Advances.

9-205. Use or Disposition of Collateral Permissible.

9-206. Security Interest Arising in Purchase or Delivery of Financial Asset.

[SUBPART 2. RIGHTS AND DUTIES]

9-207. Rights and Duties of Secured Party Having Possession or Control of Collateral.

9-208. Additional Duties of Secured Party Having Control of Collateral.

9-209. Duties of Secured Party if Account Debtor Has Been Notified of Assignment.

9-210. Request for Accounting; Request Regarding List of Collateral or St.atement of
Account. N
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9-301.
9-302.
9-303.

9-304.
9-305.

9-306.

9-307.

9-308.
9-309.
9-310.

9-311.

9-312.

9-313.

9-314.
9-315.
9-316.

9-317.
9-318.

9-319.
9-320.
9-321.
9-322.

9-323.
9-324.
9-325.
9-326.
9-327.
9-328.
9-329.
9-330.
9-331.

9-332.
9-333.

UNIFORM COMMERCIAL CODE Art. 9

PART 3. PERFECTION AND PRIORITY

[SUBPART 1. LAW GOVERNING PERFECTION AND PRIORITY]

Law Governing Perfection and Priority of Security Interests.

Law Governing Perfection and Priority of Agricultural Liens.

Law Governing Perfection and Priority of Security Interests in Goods Covered by a
Certificate of Title.

Law Governing Perfection and Priority of Security Interests in Deposit Accounts.

Law Governing Perfection and Priority of Security Interests in Investment Proper-

ty.
Law_Governing Perfectlon and Priority of Security Interests in Letter-of-Credit

nghts
Location of Debtor.

(SUBPART 2. PERFECTION]

When Security Interest or Agricultural Lien Is Perfected; Continuity of Perfection.

Security Interest Perfected Upon Attachment.

When Filing Required to Perfect Security Interest or Agricultural Lien; Security
Interests and Agricultural Liens to Which Filing Provisions Do Not Apply.

Perfection of Security Interests in Property Subject to Certain Statutes, Regula-
tions, and Treaties.

Perfection of Security Interests in Chattel Paper, Deposit Accounts, Documents,
Goods Covered by Documents, Instruments, Investment Property, Letter-of-
Credit Rights, and Money; Perfection by Permissive Filing; Temporary Perfec-
tion Without Filing or Transfer of Possession.

When Possession by or Delivery to Secured Party Perfects Security Interest Without
Filing.

Perfection by Control.

Secured Party’s Rights on Disposition of Collateral and in Proceeds.

Continued Perfection of Security Interest Following Change in Governing Law.

{SUBPART 3. PRIORITY]

Interests That Take Priority Over or Take Free of Security Interest or Agricultural
Lien.

No Interest Retained in Right to Payment That Is Sold; Rights and Title of Seller of
Account or Chattel Paper With Respect to Creditors and Purchasers.

Rights and Title of Consignee With Respect to Creditors and Purchasers.

Buyer of Goods.

Licensee of General Intangible and Lessee of Goods in Ordinary Course of Business.

Priorities Among Conflicting Security Interests in and Agricultural Liens on Same
Collateral.

Future Advances.

Priority of Purchase-Money Security Interests.

Priority of Security Interests in Transferred Collateral.

Priority of Security Interests Created by New Debtor.

Priority of Security Interests in Deposit Account.

Priority of Security Interests in Investment Property.

Priority of Security Interests in Letter-of-Credit Right.

Priority of Purchaser of Chattel Paper or Instrument.

Priority of Rights of Purchasers of Instruments, Documents, and Securities Under
Other Articles; Priority of Interests in Financial Assets and Security Entitle-
ments Under Article 8.

Transfer of Money; Transfer of Funds From Deposit Account.

Priority of Certain Liens Arising by Operation of Law.
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Art. 9

Sec.

9-334.
9-335.
9-336.
9-337.
9-338.

9-339.

9-340.
9-341.

9-342.

9-401.
9-402.
9-403.
9-404.
9-405.
9-406.

9-407.
9-408.

9-409.

9-601.
9-502.

9-503.
9-504.
9-505.

9-506.
9-507.
9-508.

9-509.
9-510.
9-511.
9-512.
9-513.
9-514.
9-515.

9-516.
9-517.
9-518.

SECURED TRANSACTIONS

Priority of Security Interests in Fixtures and Crops.

Accessions.

Commingled Goods.

Priority of Security Interests in Goods Covered by Certificate of Title.

Priority of Security Interest or Agricultural Lien Perfected by Filed Financing
Statement Providing Certain Incorrect Information. ‘

Priority Subject to Subordination.

[SUBPART 4. RIGHTS OF BANK]

Effectiveness of Right of Recoupment or Set-Off Against Deposit Account.
Bank’s Rights and Duties With Respect to Deposit Account.
Bank’s Right to Refuse to Enter Into or Disclose Existence of Control Agreement.

PART 4. RIGHTS OF THIRD PARTIES

Alienability of Debtor’s Rights.

Secured Party Not Obligated on Contract of Debtor or in Tort.

Agreement Not to Assert Defenses Against Assignee.

Rights Acquired by Assignee; Claims and Defenses Against Assignee.

Modification of Assigned Contract.

Discharge of Account Debtor; Notification of Assignment; Identlﬁcatxon and Proof
of Assignment; Restrictions on Assignment of Accounts, Chattel Paper, Pay-
ment Intangibles, and Promissory Notes Ineffective.

Restrictions on Creation or Enforcement of Security Interest in Leasehold Interest
or in Lessor’s Residual Interest.

Restrictions on Assignment of Promissory Notes, Health-Care-Insurance Receiv-
ables, and Certain General Intangibles Ineffective.

Restrictions on Assignment of Letter-of-Credit Rights Ineffective.

PART 5. FILING

[(SUBPART 1. FILING OFFiCE; CONTENTS AND EFFECTIVENESS
OF FINANCING STATEMENT]

Filing Office.

Contents of Financing Statement; Record of Mortgage as Financing Statement;
Time of Filing Financing Statement. .

Name of Debtor and Secured Party.

Indication of Collateral.

Filing and Compliance With Other Statutes and Treaties for Consignments, Leases,
Other Bailments, and Other Transactions.

Effect of Errors or Omissions. ‘

Effect of Certain Events on Effectiveness of Financing Statement.

Effectiveness of Financing Statement if New Debtor Becomes Bound by Security
Agreement. .

Persons Entitled to File a Record.

Effectiveness of Filed Record.

Secured Party of Record. .

Amendment of Financing Statement.

Termination Statement.

Assignment of Powers of Secured Party of Record. _

Duration and Effectiveness of Financing Statement; Effect of Lapsed Financing
Statement.

What Constitutes Filing; Effectiveness of Filing.

Effect of Indexing Errors.

Claim Concerning Inaccurate or Wrongfully Filed Record.
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Sec.

9-519.

9-520.
9-521.
9-522.
9-523.
9-524.
9-525.
9-526.
9-5217.

Duty to Report.

UNIFORM COMMERCIAL CODE Art. 9

{SUBPART 2. DUTIES AND OPERATION OF FILING OFFICE]

Numbering, Maintaining, and Indexing Records; Communicating Information Pro-
vided in Records. )

Acceptance and Refusal to Accept Record.

Uniform Form of Written Financing Statement and Amendment.

Maintenance and Destruction of Records.

Information From Filing Office; Sale or License of Records.

Delay by Filing Office.

Fees.

Filing-Office Rules.

PART 6. DEFAULT

[SUBPART 1. DEFAULT AND ENFORCEMENT OF SECURITY INTEREST)]

9-601.

9-602.
9-603.
9-604.
9-605.
9-606.
9-607.
9-608.

9-609.
9-610.
9-611.
9-612.
9-613.
9-614.

9-615.
9-616.
9-617.
9-618.
9-619.
9-620.

9-621.
9-622.
9-623.
9-624.

9-625.
9-626.
9-6217.
9-628.

9-701.
9-702.

Rights After Default; Judicial Enforcement; Consignor or Buyer of Accounts,
Chattel Paper, Payment Intangibles, or Promissory Notes.

Waiver and Variance of Rights and Duties.

Agreement on Standards Concerning Rights and Duties.

Procedure if Security Agreement Covers Real Property or Fixtures.

Unknown Debtor or Secondary Obligor.

Time of Default for Agricultural Lien.

Collection and Enforcement by Secured Party. :

Application of Proceeds of Collection or Enforcement; Liability for Deficiency and
Right to Surplus.

Secured Party’s Right to Take Possession After Default.

Disposition of Collateral After Default..

Notification Before Disposition of Collateral.

Timeliness of Notification Before Disposition of Collateral.

Contents and Form of Notification Before Disposition of Collateral: General.

Contents and Form of Notification Before Disposition of Collateral: Consumer-
Goods Transaction.

Application of Proceeds of Disposition; Liability for Deficiency and Right to Surplus.

Explanation of Calculation of Surplus or Deficiency.

Rights of Transferee of Collateral.

Rights and Duties of Certain Secondary Obligors.

Transfer of Record or Legal Title.

Acceptance of Collateral in Full or Partial Satisfaction of Obligation; Compulsory
Disposition of Collateral.

Notification of Proposal to Accept Collateral.

Effect of Acceptance of Collateral.

Right to Redeem Collateral.

Waiver.

(SUBPART 2. NONCOMPLIANCE WITH ARTICLE]

Remedies for Secured Party’s Failure to Comply With Article.

Action in Which Deficiency or Surplus Is in Issue.

Determination of Whether Conduct Was Commercially Reasonable.

Nonliability and Limitation on Liability of Secured Party; Liability of Secondary
Obligor.

PART 7. TRANSITION

Effective Date.
Savings Clause.
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Art. 9 SECURED TRANSACTIONS

Sec. :

9-703. Security Interest Perfected Before Effective Date.

9-704. Security Interest Unperfected Before Effective Date.

9-705. Effectiveness of Action Taken Before Effective Date.

9-706. When Initial Financing Statement Suffices to Continue Effectiveness of Financing
Statement.

9-707. Amendment of Pre-Effective-Date Financing Statement.

9-708. Persons Entitled to File Initial Financing Statement or Continuation Statement.

9-709. Priority.
APPENDIX I

'CONFORMING AMENDMENTS TO OTHER ARTICLES

1-105. Territorial Application of the Act; Parties’ Power to Choose Applicable Law.

1-201. General Definitions. ,

2-103. Definitions and Index of Definitions.

2-210. Delegation of Performance; Assignment of Rights.

2-312. Warranty of Title and Against Infringement; Buyer’s Obligation Against Infringe-
ment.

2-326. Sale on Approval and Sale or Return; Rights of Creditors.

2-502. Buyer’s Right to Goods on Seller’s Repudiation, Failure to Deliver, or Insolvency.

2-716. Buyer’s Right to Specific Performance or Replevin.

2A-103. Definitions and Index of Definitions.

2A-303. Alienability of Party’s Interest Under Lease Contract or of Lessor’s Remdual‘
Interest in Goods; Delegation of Performance; Transfer of Rights.

2A-307. Priority of Liens Arising by Attachment or Levy on, Securlty Interests in, and
Other Claims to Goods.

2A-309. Lessor’s and Lessee’s Rights When Goods Becomes Fixture.

4-210. Security Interest of Collecting Bank in Items, Accompanying Documents and
Proceeds.

5-118. Security Interest of Issuer or Nominated Person.

6-102. Definitions and Index of Definitions.

6-103. Applicability of Article.

7-503. Document of Title to Goods Defeated in Certain Cases.

B-102. Definitions.

8-103. Rules for Determining Whether Certain Obhgatmns and Interests Are Securities or
Financial Assets.

8-106. Control.

8-110. Applicability; Choice of Law.

8-301. Delivery.

8-302. Rightsof Purchaser

8-502. Assertion of Adverse Claim Against Entitlement Holder. .

8-510. Rights of Purchaser of Security Entitlement From Entitlement Holder. '

APPENDD( II

MODEL PROVISIONS FOR PRODUCTION-MONEY PRIORITY

[Model Section 9-103A]. ‘‘Production-Money Crops”; ‘‘Production-Money Obligat‘ion’.’;
Production-Money Security Interest; Burden of Establishing.
{Model Section 9-324A). Priority of Production-Money Security Interests and Agricultural

Liens.

787




UNIFORM COMMERCIAL CODE Art. 9

National Conference of Commissioners on Uniform State Laws

DRAFTING COMMITTEE TO REVISE UNIFORM COMMERCIAL
CODE ARTICLE 9—SECURED TRANSACTIONS

Wirriam M. Burkg, 20th Floor, Standard Chartered Bank Building, 4 Des Voeux
Road, Hong Kong, China, Chair

MarioN W. BeNFIELD, Jr, University of Texas, School of Law, 10 Overlook Circle,
New Braunfels, TX 78132

NEiwL B. CoHEN, Brooklyn Law School, Room 904A, 250 Joralemon Street, Brooklyn,
NY 11201, The American Law Institute Representative

DaLE G. HiGer, Suite 1900, 101 S. Capitol Boulevard, Boise, ID 83702-5958

WiLiam C. Hiuman, U.S. Bankruptcy Court, Room 1101, 10 Causeway Street,
Boston, MA 02222

MicuaeL HouGHroN, P.O. Box 1347, 18th Floor, 1201 N. Market Street, Wilmington,
DE 19899

RanpaL C. Picker, University of Chicago Law School, 1111 E. 60th Street, Chicago,
IL 60637

DonaLp J. Rarson, Room 3338, 650 CIT Drive, Livingston, NJ 07039-0491, The
American Law Institute Representative

Harry C. SicMman, P.O. Box 67E08, Los Angeles, CA 90087, The American Law
Institute Representative

BrapLEY Y. SmitH, 20th Floor, 450 Lexington Avenue, New York, NY 10017, The
American Law Institute Representative

Epwin E. Smrts, 15th Floor, 150 Federal Street, Boston, MA 02110
Sanpra S. SterN, 509 Madison Avenue, Suite 612, New York, NY 10022

SteveN L. Harris, Chicago-Kent College of Law, 565 W. Adams Street, Chicago, IL
60661-3691, Co-Reporter

CHarLEs W. MoONEY, Jr., University of Pennsylvania, School of Law, 3400 Chestnut
Street, Philadelphia, PA 19104, Co-Reporter

EX OFFICIO

GENE N. LeBrun, P.O. Box 8250, 9th Floor, 909 St. Joseph Street, Rapld City, SD
57709, President

Henry M. KitTLESON, P.O. Box 32092, 92 Lake Wire Drive, Lakeland, FL 33802-
2092, Division Chair

AMERICAN BAR ASSOCIATION ADVISORS

RoBerr Bauer, 1300 N. 17th Street, #1800, Arlington, VA 22209, Intellectual
Property Law Section Advisor »
Ricuarp E. CHerN, 1 Riverfront Plaza, Newark, NJ 07102, Business Law Section

Advisor

RicHArRD R. GOLDBERG, 51st Floor, 1735 Market Street, Philadelphia, PA 19103, Real
Property, Probate & Trust Law Section Advisor
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LAWRENCE A. ManzaNaRres, City & County Building, 1437 Bannock Street, Courtroom
303W, Denver, CO 80202, Judicial Administration Division, National Confer-
ence of Special Court Judges Advisor

SteveN O. Weisg, 40th Floor, 601 S. Figueroa Street, Los Angeles, CA 90017,
Advisor

EXECUTIVE DIRECTOR

Frep H. MiLERr, University of Oklahoma, College of Law, 300 Timberdell Road,
Norman, OK 73019, Executive Director

WiLiam J. PiErcg, 1505 Roxbury Road, Ann Arbor, MI 48104, Executive Director
Emeritus ’
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UNIFORM COMMERCIAL CODE

Table of Disposition of Sections in Former
Article 9 and Other Code Sections

Old Article 9 New Article 9
9101 .. 9-101

9-102 .. 9-109

9-103(1)(a), (b); (c) omitted .............. 9-301

9-103(1)(d) ... 9-316

9-103(2)(a), (b); (c) omitted .............. 9-303, 9-316
9-103(2)(d) .................. R, 9-337
9-103(3)(a), (b); (c) omitted ...:7......... 9-301

9-1033)(d) ... 9-307

9-103(3)@) ...t 9-316

9-103(4) .. ... 9-301

9-103(8) . ... e 9-301

O-103(6) . ..o 9-304, 9-305, 9-306
9-104 .. ... 9-109

9-105 .. ... 9-102

O-106 ... 9-102

9-107 ... 9-103

9-108 ........ e Omitted as no longer needed
9109 .. ... 9-102

9-110 ... 9-108

9-111 ... . Deleted as unnecessary
9112 . Omitted—see 9-102(a)(28)
0-113 ... 9-110

9114 ........... e Omitted—see 9-103 and 9-324
9-115(1) . .. 9-102, 9-106
9-115(2) . ... . 9-203, 9-308
9-115(3) .. .o 9-108 '
9-115(4) . . ... 9-309, 9-312, 9-314
9-115(5) . ... e 9-327, 9-328, 9-329
9-115(6)....... e 9-203, 9-313
9-115(e) ... 9-106

O-116 ... . 9-206, 9-309

9201 ... 9-201

9-202 ....... e et 9-202

9-203(1)—@3) ............ e 9-203

0-203(4). ... 9-201

9-204 .. ... 9-204

9-205 . ... .. 9-205

O-206 .......... .. 9-403

9207 .. . 9-207

9-208 ... 9-210

9-301(1)—(2) ... 9-317
9-301(8).....cii 9-102

9-301(4)........ .. 9-323

9-302(1) . ... 9-309, 9-310
9-302(2) . ... 9-310

9-302(3), (4) ... 9-311

9-303 ... ... 9-308

9-304 ... ... 9-312

9-305 ... 9-306, 9-313

9-306 ...... ... 9-315
9-307(1)-—(2) ... 9-320

9-307(8) . ... 9-323
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Art. 9 SECURED TRANSACTIONS

Old Article 9 New Article 9
O 808 ... 9-330 -
0-300 ... .. 9-331
O 8310 .. e 9-333
9311 .o .....9-401
0-312(1) ... 9-322
9-312(2) omitted ........................ See Appendix II
9-312(3), (4) ..o 9-324
9-312(5), (6) .....oiit e 9-322
0. 812(T) . oo 9-323
9-313(1)—(T) .t 9.334
0-313(8) .. ..ot e 9-604
9814 .. e 9-335
O-315 ... e e e 9.-336
O-816 ...t e ..9-339
0-817 . 9-402
O-818(1) . et 9404

O B18( ) . e 9-405
9-318(3), (4) ................ S, 9-406
0401 ... . e 9-501
O d02(1) ..ot 9-504, 9-502
O 402(2) ...ttt Omitted as unnecessary
O402(3) . ... e 9-521
O 402(4) . . .o e 9-512
9402(5), (B) ... oiee i 9-502
O402(T) . .ot e 9-503(a)(4), 9-507
O402(8) . ..ot e 9-506 -
O 408(1) . .o 9-516(a)
9403(2) . ..o e 9-515
G403(8) ... e 9-515, 9-522
O-403(4) . ..o 9-519
0-403(5) . ..o 9-525
G 403(6) .. ... s 9-515
O-403(T) . ..o e 9-519
0404 . ... 9-513
O 408 .. e .. 9-514, 9-519
Od406 ... e 9-512
O 407 .. i et 9-523
G408 ... e 9-505
9-501(1),€(2) ... 9-601
O-B01(3) . .ot 9-602, 9-603
O-501(4) . ...t 9-604
9-501(8) ... .. e 9-601
O B0 . e 9-607, 9-608
O-B08 ... e ..9-609
O-504(1) . ...t 9-610, 9-615
O-804(2) .. it 9-615
O B504(3) ..o e 9-610, 9-611, 9-624
OB04(4) . ..o 9617
O B04(B) . . .o 9-618
O B05 . 9-620, 9-621, 9-624
O B06 .. 9-623, 9-624
O80T .o e 9-625, 9-627
Other Code Sections New Article 9
2-326(3) .. . 9-102
2A-303(3) ... 9407
2A-307(2)b)and (€) ...l 9-317
2A-307(3) ..o e 9-321
2A-307(4) ... 9-323




UNIFORM COMMERCIAL CODE Art. 9

TABLE INDICATING SOURCES OR DERIVATIONS
OF NEW ARTICLE 9 SECTIONS
AND CONFORMING AMENDMENTS

New Article 9 Sections - Primary Old Article 9 and
(Note: many sections contain Other Code Sections
some new coverage)

O-100 . . 9-101
9-102......... 9-105, 9-106, 9-109, 9-301(3), 9-306 (1), 9-115, 2-326(3)
O-103 . . . 9-107
9-104 (NeW) . .. ... oo Derived from 8-106
9-105 (New). .... e Derived from 8-106
9-106........ DA e 8-106 and 9-115(e)
9-107 (New) . .. ... o Derived from 8-106
O-108 .., 9-110, 9-115(3)
9-109 . . 9-102, 9-104
O-100 . . . 9-113
9-20] . ., 9-201, 9-203(4)
=20 . 9-202
O-203 . . . 9-203, 9-115(2), (6)
O-204 . . 9-204
9-205 . . 9-205
O-206 . . .. 9-116
0207 . 9-207

9-208 (New)
9-209 (New)

9-210 . . 9-208
9-301....... 9-103(1)(a), (b), 9-103(3)(a), (b),9-103(4) 9-103(5) substan-
tially modified

9-302 (New)
9-303............ .. ... 9-103(2)(a), (b), substantially revised
9-304 (New) .............. Derived from 8-110(e) and former 9-103(6)
9305 . .. 9-103(6)
9-306 (New) ... Derived in part from 8-110(e) and 9-305 and former 9-
103(6)
9-307 ... ... ... 9-103(3)(d), as substantially revised
9-308 . . 9-303, 9-115(2)
9-309. ... ... 9-302(1), 9-115(4)(c), (d), 9-116
0-310 . .. 9-302(1), (2)
9-310 . 9-302(3), (4)
9-312............ 9-115(4) and 9-304, with additions and some changes
9-313 . 9-305, 9-115(6)
9-314 (Newinpart).................. 9-115(4) and derived from 8-106
O9-315 . 9-306
9-316....... ... 9-103(1)(d), (2)(b), (3)(e), as modified
O-317 . 9-301, 2A-307(2)

9-318 (New)

9-319 (New)
9-320 . .. 9-307
9-321................... e 2A-103(1)(0), 2A-307(3)
9-322............... e 9-312(5), (6)
9-323 ... ... 9-312(7), 9-301(4), 9-307(3), 2A-307(4)
9-324 . .. 9-312(3), (4)
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New Article 9 Sections Primary Old Article 9 and
(Note: many sections contain : Other Code Sections
some new coverage) :
9-325 New) ............ e But see 9-402(7)
9-326 (New) ......... e But see 9-402(7)
0827 . e Derived from 9-115(5)
0328 . . 9-115(5)
9-329 (New) Loosely modeled after former 9-115(5). See also 5-114 and
5-118
0880 . . o 9-308
0330 .. s 9-309
9-332(New) ..., But see Comment 2(c) to 9-306
9383 . e 9-310
9-334............ LD 9-313
9-335 (New) .......ccviviniiiiinaan Section replaces former 9-314
9-336 (New) ........ e Section replaces former 9-315
0-337 oo ... Derived from 9-103(2)(d)
9-338 (New)
0880 . . e e 9-316
9-340 (New)
9-341 (New)
9-342 (NeW) ...t Derived from 8-106(g)
G0 ... e 9-311
B0 . . e 9-317
008 . . e 9-206_
OO . . o e 9-318(1)
005 . . e 9-318(2)
D06 . . oo 9-318(3), (4)
Od07 . . e 2A-303
9-408 (New) . .
9409 (NEW) ..ottt e See also 5-114
0501 .. Derived from former 9-401
O B0 . . o 9-402(1), (5), (6)

9-503 (New) ..Subsection (a)(4),(b) and (c) derive from former 9-402(7);
otherwise, new

O B0d . .. e e S 9-402(1)

OoB05 . . o e S 9-408

OB08 . . o i 9-402(8)

O-B07 ot 9-402(7)

0508 (NEW) .ottt ettt But see 9-402(7)

9-509 (New) '

9-510 (New)

9-511 (New)

OB e 9-402(4)

OB1 . e e 9404

OB 0 . 9-405

9515 . . e e 9-403(2), (3), (6)

9-516 (Basically New) ............ ... Subsection (a) is former 9-403(1);

: the remainder is new

9-517 (New)

9-518 (New)

O B10 . 9-403(4), (7); 9—405(2)

9-520 (New) .

9-521 (New)

082 9-403(3), revised substantially
9823 9-407; subsections (d) and (e) are new
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New Article 9 Sections Primary Old Article 9 and
(Note: many sections contain Other Code Sections
some new coverage)
9-524 (New) .......... ... ... ... .. .. ... ... ... . Derived from 4-109
9-525 ... ... Various sections of former Part 4
9-526 (New) Subsection (b) derives in part from the Uniform Consumer
Credit Code (1974)
9-527 (New) .. Derived in part from the Uniform Consumer Credit Code
(1974)
9-601..... ... 9-501(1), (2), (5)
9-602.... ... .. 9-501(3)
9-603...... .. .. 9-501(3)
9-604......... e P 9-501(4), 9-313(8)
9-605 (New) )
9-606 (New)
9-607............ ... ... ... 9-502, subsections (b), (d), and (e) are new
9-608......... Subsection (a) is new. Subsection (b) derives from former
9-502(2)
9-609.. ... ... 9-503
9-610....... . 9-504(1), (3)
9-611.... ... . 9-504(3)
9-612 (New)
9-613 (New)
9-614 (New)
9-615. ... .. 9-504(1), (2)
9-616 (New)
9-617 ... . 9-504(4)
9-618. ... .. 9-504(5)
9-619 (New)
9-620..... ... 9-505
9-621......... . 9-505
9-622 (New)
623 ... 9-506
9-624....... e 9-504(3), 9-505, 9-506
9-625.. ... .. 9-507
9-626 (New) .
9-627 .. .. 9-507(2)
9-628 (New) :
9-T01 ... ... No comparable provision in Article 9
” (See Article 10)
9-702......... .. No comparable provision in Article 9
(See Article 10)
9-703 ... ... No comparable provision in Article 9
- (See Article 10)
9-704 .. ... No comparable provision in Article 9
(See Article 10)
9-705..... ... ... ... . ... No comparable provision in Article 9
. (See Article 10)
9-706 .......... ... ... ... .. No comparable provision in Article 9
, (See Article 10)
9-707 .. . No comparable provision in Article 9
' ~ (See Article 10)
9-708 ... ... ... No comparable provision in Article 9
(See Article 10)
9-709 ... No comparable provision in Article 9
(See Article 10)
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Conforming Amendments to Other
Code Sections and Comments

1-105(2)

1-201(9), (32), (37
2-103(3)

2-210; New subsection (3) added
2-312; Comment
2-326(3)

2-502 (1) and (2)
2-716(3)

2A-103(3)

2A-303

2A-307

2A-309

4-210

5-118 (New)

Article 6 (unless repealed)
7-503

8-102 Comment
8-103 ()

8-106 and Comment
8-110

8-301 (3)

8-302 (a)

8-502 Comment
8-510

PART 1
GENERAL PROVISIONS ,
[SUBPART 1. SHORT TITLE, DEFINITIONS, AND GENERAL CONCEPTS]

§ 9-101. Short Title. |
This article may be cited as Uniform Commercial Code—Secured Transactions.
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Official Comment

1. Source. This Article supersedes for-
mer Uniform Commercial Code (UCC) Arti-
cle 9. As did its predecessor, it provides a
comprehensive scheme for the regulation of
security interests in personal property and
fixtures. For the most part this Article fol-
lows the general approach and retains much
of the terminology of former Article 9. In
addition to describing many aspects of the
operation and interpretation of this Article,
these Comments - explain -the material
changes that this Article makes to former
Article 9. Former Article 9 superseded the
wide variety of pre-UCC security devices.
Unlike the Comments to former Article 9,
however, these Comments dwell very little
on the pre-UCC state of the law. For that
reason, the Comments to former Article 9
will remain of substantial historical value
and interest. They also will remain useful in
understanding the background and general
conceptual approach of this Article.

Citations to ‘“‘Bankruptcy Code Section
” in these Comments are to Title 11 of
the United States Code as in effect on De-
cember 31, 1998.

2. Background and History. In 1990,
the Permanent Editorial Board for the
UCC with the support of its sponsors, The
American Law Institute and the National
Conference of Commissioners on Uniform
State Laws, established a committee to
study Article 9 of the UCC. The study com-
mittee issued its report as of December 1,
1992, recommending the creation of a
drafting committee for the revision of Arti-
cle 9 and also recommending numerous
specific changes to Article 9. Organized in
1993, a drafting committee met fifteen
times from 1993 to 1998. This Article was
approved by its sponsors in 1998,

3. Reorganization and Renumber-
ing; Captions; Style. This Article reflects a
substantial reorganization of former Article
9 and renumbering of most sections. New
Part 4 deals with several aspects of third-
party rights and duties that are unrelated to
perfection and priority. Some of these were
covered by Part 3 of former Article 9. Part 5
deals with filing (covered by former Part 4)
and Part 6 deals with default and enforce-

ment (covered by former Part 5). Appendix I
contains conforming revisions to other arti-
cles of the UCC, and Appendix II contains
model provisions for production-money pri-
ority. :

This Article also includes headings for the
subsections as an aid to readers. Unlike sec-
tion captions, which are part of the UCC, see
Section 1-109, subsection headings are not a
part of the official text itself and have not
been approved by the sponsors. Each juris-
diction in which this Article is introduced
may consider whether to adopt the headings
as a part of the statute and whether to adopt
a provision clarifying the effect, if any, to be
given to the headings. This Article also has
been conformed to current style conventions.

4. Summary of Revisions. Following is
a brief summary of some of the more signifi-
cant revisions of Article 9 that are included
in this Article.

a. Scope of Article 9. This Article ex-
pands the scope of Article 9 in several re-
spects.

Deposit accounts. Section 9-109 includes
within this Article’s scope deposit accounts
as original collateral, except in consumer
transactions. Former Article 9 dealt with
deposit accounts only as proceeds of other
collateral.

Sales of payment intangibles and promis-
sory notes. Section 9-109 also includes with-
in the scope of this Article most. sales of
“payment intangibles” (defined in Section
9-102 as general intangibles under which an
account debtor’s principal obligation is mon-
etary) and “promissory notes’” (also defined
in Section 9-102). Former Article 9 included

- sales of accounts and chattel paper, but not

sales of payment intangibles or promissory
notes. In its inclusion of sales of payment
intangibles and promissory notes, this Arti-

- cle continues the drafting convention found

in former Article 9; it provides that the sale
of accounts, chattel paper, payment infangi-
bles, or promissory notes creates a “‘security
interest.” The definition of ‘“‘account” in
Section 9-102 also has been expanded to

- include various rights to payment that were

general intangibles under former Article 9.
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Health-care-insurance receivables. Section
9.--109 narrows Article 9’s exclusion of trans-
fers of interests in insurance policies by
carving out of the exclusion ‘“health-care-
insurance receivables”’ (defined in Section 9-
102). A health-care-insurance receivable is
included within the definition of ‘“‘account”
in Section 9-102.

Nonpossessory statutory agricultural liens.
Section 9-109 also brings nonpossessory
statutory agricultural liens within the scope
of Article 9. o

Consignments. Section 9-109 provides
that “true” consignments-bailments for the
purpose of sale by the bailee are security in-
terests covered by Article 9, with certain ex-
ceptions. See Section 9-102 (defining ‘“‘con-
signment’’). Currently, many consignments
are subject to Article 9’s filing requirements
by operation of former Section 2-326.

Supporting obligations and property secur-
ing rights to payment. This Article also ad-
dresses explicitly (i) obligations, such as
guaranties and letters of credit, that support
payment or performance of collateral such as
accounts, chattel paper, and payment intan-
gibles, and (ii) any property (including real
property) that secures a right to payment or
performance that is subject to an Article 9
security interest. See Sections 9-203, 9-308.

Commercial tort claims. Section 9-109 ex-
pands the scope of Article 9 to include the
assignment of commercial tort claims by
narrowing the exclusion of tort claims gener-
ally. However, this Article continues to ex-
clude tort claims for bodily injury and other
non-business tort claims of a natural person.
See Section 9-102 (defining ‘‘commercial
tort claim”). » ‘

Transfers by States and governmental
units of States. Section 9-109 narrows the
exclusion of transfers by States and their
governmental units. It excludes only trans-
fers covered by another statute (other than a
statute generally applicable to security inter-
ests) to the extent the statute governs the
creation, perfection, priority, or enforcement
of security interests.

Nonassignable general intangibles, prom-
issory notes, health-care-insurance receiv-
ables, and letter-of-credit rights. This Article
enables a security interest to attach to let-
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ter-of-credit rights, health-care-insurance
receivables, promissory notes, and general
intangibles, including contracts, permits, li-
censes, and franchises, notwithstanding a
contractual or statutory prohibition against
or limitation on assignment. This Article
explicitly protects third parties against any
adverse effect of the creation or attempted
enforcement of the security interest. See
Sections 9408, 9-409.

Subject to Sections 9-408 and 9409
and two other exceptions (Sections 9406,
concerning accounts, chattel paper, and
payment intangibles, and 9407, concerning
interests in leased goods), Section 9-401
establishes a baseline rule that the inclu-
sion of transactions and collateral within
the scope of Article 9 has no effect on
non-Article 9 law dealing with the alien-
ability or inalienability of property. For
example, if a commercial tort claim is
nonassignable under other applicable law,
the fact that a security interest in the
claim is within the scope of Article 9 does
not override the other applicable law’s ef-
fective prohibition of assignment.

b. Duties of Secured Party. This Arti-
cle provides for expanded duties of secured
parties.

Release of control. Section 9-208 imposes
upon a secured party having control of a
deposit account, investment property, or a
letter-of-credit right the duty to release con-
trol when there is no secured obligation and
no commitment to give value. Section 9-209
contains analogous provisions when an ac-
count debtor has been notified to pay a se-
cured party.

Information. Section 9-210 expands a se-
cured party’s duties to provide the debtor
with information concerning collateral and
the obligations that it secures.

Default and enforcement. Part 6 also in-
cludes some additional duties of secured
parties in connection with default and en-
forcement. See, e.g., Section 9-616 (duty to
explain calculation of deficiency or surplus
in a consumer-goods transaction).

¢. Choice of Law. The choice-of-law
rules for the law governing perfection, the
effect of perfection or nonperfection, and
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priority are found in Part 3, Subpart 1 (Sec-
tions 9-301 through 9-307). See also Section
9-3186.

Where to file: Location of debtor. This Arti-
cle changes the choice-of-law rule governing
perfection (i.e., where to file) for most collat-
eral to the law of the jurisdiction where the
debtor is located. See Section 9-301. Under
former Article 9, the jurisdiction of the debt-
or’s location governed only perfection and
priority of a security interest in accounts,
general intangibles, mobile goods, and, for
purposes of perfection by filing, chattel pa-
per and investment property.

Determining debtor’s location. As a base-
line rule, Section 9-307 follows former Sec-
tion 9-103, under which the location of the
debtor is the debtor’s place of business (or
chief executive office, if the debtor has more
than one place of business). Section 9-307
contains three major exceptions. First, a
“registered organization,” such as a corpora-
tion or limited liability company, is located
in the State under whose law the debtor is
organized, e.g., a corporate debtor’s State of
incorporation. Second, an individual debtor
is located at his or her principal residence.
Third, there are special rules for determin-
ing the location of the United States and
registered organizations organized under the
law of the United States.

Location of non-U.S. debtors. If, applying
the foregoing rules, a debtor is located in a
Jjurisdiction whose law does not require pub-
lic notice as a condition of perfection of a
nonpossessory security interest, the entity is
deemed located in the District of Columbia.
See Section 9307. Thus, to the extent that
this Article applies to non-U.S. debtors, per-
fection could be accomplished in many cases
by a domestic filing. '

Priority. For tangible collateral such as
goods and instruments, Section 9-301 pro-
vides that the law applicable to priority and
the effect of perfection or nonperfection will
remain the law of the jurisdiction where the
collateral is located, as under former Section
9-103 (but without the confusing “last
event”’ test). For intangible collateral, such
‘as accounts, the applicable law for priority
will be that of the jurisdiction in which the
debtor is located. -
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Possessory security interests; agricultural
liens. Perfection, the effect of perfection or
nonperfection, and priority of a possessory
security interest or an agricultural lien are
governed by the law of the jurisdiction
where the collateral subject to the security
interest or lien is located. See Sections 9-
301, 9302.

Goods covered by certificates of title; depos-
it accounts; letter-of-credit rights; investment
property. This Article includes several refine-
ments to the treatment of choice-of-law mat-
ters for goods covered by certificates of title.
See Section 9-303. It also provides special
choice-of-law rules, similar to those for in-
vestment property under current Articles 8
and 9, for deposit accounts (Section 9-304),
investment property (Section 9-305), and
letter-of-credit rights (Seetion 9306).

Change in applicable law. Section 9-316
addresses perfection following a change in
applicable law.

d. Perfection. The rules governing per-
fection of security interests and agricultural
liens are found in Part 3, Subpart 2 (Sec-
tions 9-308 through 9-316).

Deposit accounts; letter-of-credit rights.
With certain exceptions, this Article provides
that a security interest in a deposit account
or a letter-of-credit right may be perfected
only by the secured party’s acquiring “‘con-
trol” of the deposit account or letter-of-cred-
it right. See Sections 9-312, 9-314. Under
Section 9-104, a secured party has “control”
of a deposit account when, with the consent
of the debtor, the secured party obtains the
depositary bank’s agreement to act on the
secured party’s instructions (including when
the secured party becomes the account hold-
er) or when the secured party is itself the
depositary bank. The control requirements
are patterned on Section 8106, which speci-
fies the requirements for control of invest-
ment property. Under Section 9-107, ‘“‘con-
trol” of a letter-of-credit right occurs when
the issuer or nominated person consents to
an assignment of proceeds under Section
5114. .
Electronic chattel paper. Section 9-102 in-
cludes a new defined term: ‘“‘electronic chat-
tel paper.” Electronic chattel paper is a rec-
ord or records consisting of information
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stored in an electronic medium (i.e., it is not
written). Perfection of a security interest in
electronic chattel paper may be by control or
filing. See Sections 9-105 (sui generis defini-
tion of control of electronic chattel paper),
9312 (perfection by filing), 9314 (perfection
by control).

Investment property. The perfection re-
quirements for ‘“‘investment property”’ (de-
fined in Section 9-102), including perfection
by control under Section 9-106, remain sub-
stantially unchanged. However; a new provi-
sion in Section 9-314 is designed to ensure
that a secured party retains control in ‘“re-
pledge” transactions that are typical in the
securities markets.

Instruments, agricultural liens, and com-
merctal tort claims. This Article expands the
types of collateral in which a security inter-
est may be perfected by filing to include
instruments. See Section 9-312. Agricultural
liens and security interests in commercial
tort claims also are perfected by filing, under
this Article. See Sections 9-308, 9-310.

Sales of payment intangibles and promis-
sory notes. Although former Article 9 cov-
ered the outright sale of accounts and
chattel paper, sales of most other types of
receivables also are financing transactions
to which Article 9 should apply. According-
ly, Section 9-102 expands the definition of
“account” to include many types of receiv-
ables (including ‘“health-care-insurance re-
ceivables,” defined in Section 9-102) that
former Article 9 classified as ‘‘general in-
tangibles.” It thereby subjects to Article
9’s filing system sales of more types of re-
ceivables than did former Article 9. Certain
sales of payment intangibles-primarily bank
loan participation transactions-should not
be subject to the Article 9 filing rules.
These transactions fall in a residual catego-
ry of collateral, ‘‘payment intangibles”
(general intangibles under which the ac-
count debtor’s principal obligation is mone-
tary), the sale of which is exempt from the
filing requirements of Article 9. See Sec-
tions 9-102, 9-109, 9-309 (perfection upon
attachment). The perfection rules for sales
of promissory notes are the same as those
for sales of payment intangibles.
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Possessory security interests. Several provi-
sions of this Article address aspects of secu-
rity interests involving a secured party or a
third party who is in possession of the collat-
eral. In particular, Section 9-313 resolves a
number of uncertainties under former Sec-
tion 9-305. It provides that a security inter-
est in collateral in the possession of a third
party is perfected when the third party ac-
knowledges in an authenticated record that
it holds for the secured party’s benefit. Sec-
tion 9-313 also provides that a third party
need not so acknowledge and that its ac-
knowledgment does not impose any duties
on it, unless it otherwise agrees. A special
rule in Section 9-313 provides that if a se-
cured party already is in possession of collat-
eral, its security interest remains perfected
by possession if it delivers the collateral to a
third party and the collateral is accompanied
by instructions to hold it for the secured
party or to redeliver it to the secured party.
Section 9-313 also clarifies the limited cir-
cumstances under which a security interest
in goods covered by a certificate of title may
be perfected by the secured party’s taking
possession.

Automatic perfection. Section 9-309 lists
various types of security interests as -to
which no public-notice step is required for
perfection (e.g., purchase-money security
interests in consumer goods other than au-
tomobiles). This automatic perfection also
extends to a transfer of a health-care-insur-
ance receivable to a health-care provider.
Those transfers normally will be made by
natural persons who receive health-care
services; there is little value in requiring
filing for perfection in that context. Auto-
matic perfection also applies to security in-
terests created by sales of payment intangi-
bles and promissory notes. Section 9-308
provides that a perfected security interest
in collateral supported by a ‘“‘supporting ob-
ligation” (such as an account supported by
a guaranty) also is a perfected security in-
terest in the supporting obligation, and
that a perfected security interest in an obli-
gation secured by a security interest or lien
on property (e.g., a real-property mortgage)
also is a perfected security interest in the
security interest or lien. ‘
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e. Priority; Special Rules for Banks
and Deposit Accounts. The rules govern-
ing priority of security interests and agricul-
tural liens are found in Part 3, Subpart 3
(Sections 9-317 through 9-342). This Article
includes several new priority rules and some
special rules relating to banks and deposit
accounts (Sections 9-340 through 9-342).

Purchase-money security interests: Gener-

al; consumer-goods transactions; inventory.
Section 9-103 substantially rewrites the def-
- inition of purchase-money security interest
(PMSI) (although the term is not formally
“defined”’). The substantive changes, how-
ever, apply only to non-consumer-goods
transactions. (Consumer transactions and
consumer-goods transactions are discussed
below in Comment 4,.) For non-consumer-
goods transactions, Section 9-103 makes
clear that a security interest in collateral
may be (to some extent) both a PMSI as
well as a non-PMSI, in accord with the
“dual status” rule applied by some courts
under former Article 9 (thereby rejecting
the “transformation’ rule). The definition
provides an even broader conception of a
PMSI in inventory, yielding a result that
accords with private agreements entered
into in response to the uncertainty under
former Article 9. It also treats consignments
as purchase-money security interests in in-
ventory. Section 9-324 revises the PMSI
priority rules, but for the most part without
material change in substance. Section 9-324
also clarifies the priority rules for competing
PMSIs in the same collateral.
_ Purchase-money security interests in live-
stock; agricultural liens. Section 9-324 pro-
vides a special PMSI priority, similar to the
inventory PMSI priority rule, for livestock.
Section 9-322 (which contains the baseline
first-to-file-or-perfect priority rule) also rec-
ognizes special non-Article 9 priority rules
for agricultural liens, which can override the
baseline first-in-time rule.

Purchase-money security interests in soft-
ware. Section 9-324 contains a new priority
rule for a software purchase-money security
interest. (Section 9-102 includes a definition
of “‘software.”’) Under Section 9-103, a soft-
ware PMSI includes a PMSI in software that
is used in goods that are also subject to a
PMSI. (Note also that the definition of
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“chattel paper” has been expanded to in-
clude records that evidence a monetary obli-
gation and a security interest in specific
goods and software used in the goods.)

Investment property. The priority rules for
investment property are substantially simi-
lar to the priority rules found in former
Section 9-115, which was added in conjunc-
tion with the 1994 revisions to UCC Article
8. Under Section 9-328, if a secured party
has control of investment property (Sections
8106, 9106), its security interest is senior to
a security interest perfected in another man-
ner (e.g., by filing). Also under Section 9328,
security interests perfected by control gener-
ally rank according to the time that control
is obtained or, in the case of a security
entitlement or a commodity contract carried
in a commodity account, the time when the
control arrangement is entered into. This is
a change from former Section 9-115, under

‘which the security interests ranked equally.

However, as between a securities intermedi-
ary’s security interest in a security entitle-
ment that it maintains for the debtor and a
security interest held by another secured
party, the securities intermediary’s security
interest is senior. - ‘

Deposit accounts. This Article’s priority
rules applicable to deposit accounts are
found in Section 9-327. They are patterned
on and are similar to those for investment
property in former Section 9-115 and Sec-
tion 9-328 of this Article. Under Section 9-
327, if a secured party has control of a
deposit account, its security interest is sen-
ior to a security interest perfected in another
manner (i.e., as cash proceeds). Also under
Section 9327, security interests perfected by
control rank according to the time that con-
trol is obtained, but as between a depositary
bank’s security interest and one held by
another secured party, the depositary bank’s
security interest is senior. A corresponding
rule in Section 9-340 makes a depositary
bank’s right of set-off generally senior to a
security interest held by another secured
party. However, if the other secured party
becomes the depositary bank’s customer
with respect to the deposit account, then its
security Interest is senior to the depositary
bank’s security interest and right of set-off.
Sections 9-327, 9-340.
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Letter-of-credit rights. The priority rules
for security interests in letter-of-credit
rights are found in Section 9-329. They are
somewhat analogous to those for deposit ac-
counts. A security interest perfected by con-
trol has priority over one perfected in anoth-
er manner (i.e., as a supporting obligation
for the collateral in which a security interest
is perfected). Security interests in a letter-of-
credit right perfected by control rank accord-
ing to the time that control is obtained.
However, the rights of a transferee benefi-
ciary or a nominated person are independent
and superior to the extent provided in Sec-
tion 5-114. See Section 9-109(c)(4).

Chattel paper and instruments. Section 9-
330 is the successor to former Section 9-308.
As under former Section 9-308, differing
priority rules apply to purchasers of chattel
paper who give new value and take posses-
sion (or, in the case of electronic chattel
paper, obtain control) of the collateral de-
pending on whether a conflicting security
interest in the collateral is claimed merely as
proceeds. The principal change relates to the
role of knowledge and the effect of an indica-
tion of a previous assignment of the collater-
al. Section 9-330 also affords priority to pur-
chasers of instruments who take possession
in good faith and without knowledge that
the purchase violates the rights of the com-
peting secured party. In addition, to qualify
for priority, purchasers of chattel paper, but
not of instruments, must purchase in the
ordinary course of business.

Proceeds. Section 9-322 contains new pri-
ority rules that clarify when a special priori-
ty of a security interest in collateral contin-
ues or does not continue with respect to
proceeds of the collateral. Other refinements
to the priority rules for proceeds are includ-
ed in Sections 9-324 (purchase-money secu-
rity interest priority) and 9-330 (priority of
certain purchasers of chattel paper and in-
struments).

Miscellaneous priority provisions. This Ar-
ticle also includes (i) clarifications of selected
good-faith-purchase and similar issues (Sec-
tions 9-317, 9-331); (ii) new priority rules to
deal with the ‘‘double debtor” problem aris-
ing when a debtor creates a security interest
in collateral acquired by the debtor subject
to a security interest created by another
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person (Section 9-325); (iii) new priority
rules to deal with the problems created when
a change in corporate structure or the like
results in a new entity that has become
bound by the original debtor’s after-acquired
property agreement (Section 9-326); (iv) a
provision enabling most transferees of funds
from a deposit account or money to take free
of a security interest (Section 9-332); (v)
substantially rewritten and refined priority
rules dealing with accessions and commin-
gled goods (Sections 9-335, 9-336); (vi) re-
vised priority rules for security interests in
goods covered by a certificate of title (Sec-
tion 9-337); and (vii) provisions designed to
ensure that security interests in deposit ac-
counts will not extend to most transferees of
funds on deposit or payees from deposit ac-
counts and will not otherwise “clog” the
payments system (Sections 9-341, 9-342).

Model provisions relating to production-
money security interests. Appendix Il to this
Article contains model definitions and priori-
ty rules relating to “production-money secu-
rity interests” held by secured parties who
give new value used in the production of

.crops. Because no consensus emerged on the

wisdom of these provisions during the draft-
ing process, the sponsors make no recom-
mendation on whether these model provi-
sions should be enacted.

f. Proceeds. Section 9-102 contains an
expanded definition of “‘proceeds’ of collat-
eral which includes additional rights and
property that arise out of collateral, such as
distributions on account of collateral and
claims arising out of the loss or nonconform-
ity of, defects in, or damage to collateral.
The term also includes collections on ac-
count of “supporting obligations,” such as
guarantees. .

g. Part 4: Additional Provisions Re-
lating to Third-Party Rights. New Part 4
contains several provisions relating to the
relationships between certain third parties
and the parties to secured transactions. It
contains new Sections 9-401 (replacing for-
mer Section 9-311) (alienability of debtor’s
rights), 9402 (replacing former Section 9-
317) (secured party not obligated on debtor’s
contracts), 9403 (replacing former Section
9-206) (agreement not to assert defenses
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against assignee), 9-404, 9405, and 9-406
(replacing former Section 9-318) (rights ac-
quired by assignee, modification of assigned
contract, discharge of account debtor, re-
strictions on assignment of account, chattel
paper, promissory note, or payment intangi-
ble ineffective), 9-407 (replacing some provi-
sions of former Section 2A-303) (restrictions
on creation or enforcement of security inter-
est in leasehold interest or lessor’s residual
interest ineffective). It also contains new
Sections 9408 (restrictions on aSSJgnment
of promissory notes, health-care-insurance
receivables ineffective, and certain general
intangibles ineffective) and 9409 (restric-
tions on assignment of letter-of-credit rights
ineffective), which are discussed above.

h. Filing. Part 5 (formerly Part 4) of
Article 9 has been substantially rewritten to
simplify the statutory text and to deal with
numerous problems of interpretation and
implementation that have arisen over the
years.

Medium-neutrality. This Article is “medi-
um-neutral’”’; that is, it makes clear that
parties may file and otherwise communicate
with a filing office by means of records com-
municated and stored in media other than
on paper. :

Identity of person who files a record; au-
thorization. Part 5 is largely indifferent as to
the person who effects a filing. Instead, it
addresses whose authorization is necessary
for a person to file a record with a filing
office. The filing scheme does not contem-
plate that the identity of a “filer’’ will be a
part of the searchable records. This ap-
proach is consistent with, and a necessary
aspect of, eliminating signatures or other
evidence of authorization from the system
(except to the extent that filing offices may
choose to employ authentication procedures
in connection with electronic communica-
tions). As long as the appropriate person
authorizes the filing, or, in the case of a
termination statement, the debtor is entitled
to the termination, it is largely .insignificant
whether the secured party or another person
files any given record.

Section 9-509 collects in one place most of
the rules that determine when a record may
be filed. In general, the debtor’s authoriza-
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tion is required for the filing of an initial
financing statement or an amendment that
adds collateral. With one further exception, a
secured party of record’s authorization is
required for the filing of other amendments.
The exception arises if a secured party has
failed to provide a termination statement
that is required because there is no out-
standing secured obligation or commitment
to give value. In that situation, a debtor is
authorized to file a termination statement
indicating that it has been filed by the debt-
or. <o

Financing statement formal requisites. The
formal requisites for a financing statement
are set out in Section 9-502. A financing
statement must provide the name of the
debtor and the secured party and an indica-
tion of the collateral that it covers. Sections
9-503 and 9-506 address the sufficiency of a
name provided on a financing statement and
clarify when a debtor’s name is correct and
when an incorrect name is insufficient. Sec-
tion 9-504 addresses the indication of collat-
eral covered. Under Section 9-504, a super-
generic description (e.g.,“all assets” or “all
personal property’’) in-a financing statement
is a sufficient indication of the collateral.
(Note, however, that a super-generic descrip-
tion is inadequate for purposes of a security
agreement. See Sections 9-108, 9-203.) To
facilitate electronic filing, this Article does
not require that the debtor’s signature or
other authorization appear on a financing
statement. Instead, it prohibits the filing of
unauthorized financing statements and im-
poses liability upon those who violate the
prohibition. See Sections 9-509, 9-626.

Filing-office operatzons Part 5 contains
several provisions governing filing opera-
tions. First, it prohibits the filing office from
rejecting an initial financing statement or
other record for a reason other than one of
the few that are specified. See Sections 9-
520, 9-516. Second, the filing office ‘is
obliged to link all subsequent records (e.g.,
assignments, continuation statements, ete.)
to the initial financing statement to which
they relate. See Section 9-519. Third, the
filing office may delete a financing statement
and related records from the files no earlier
than one year after lapse (lapse normally is
five years after the filing date), and then

802




Art. 9

only if a continuation statement has not
been filed. See Sections 9-515, 9-519, 9-522.
Thus, a financing statement and related rec-
ords would be discovered by a search of the
files even after the filing of a terniination
statement. This approach helps eliminate fil-
ing-office discretion and also eases problems
associated with multiple secured parties and
multiple partial assignments. Fourth, Part 5
mandates performance standards for filing
offices. See Sections 9-519, 9-520, 9-523.
Fifth, it provides for the promulgation of
filing-office rules to deal with details best
left out of the statute and requires the filing
office to submit periodic reports. See Sec-
tions 9-526, 9-527.

Correction of records: Defaulting or miss-
ing secured parties and fraudulent filings.
In some areas of the country, serious prob-
lems have arisen from fraudulent financing
statements that are filed against public offi-
cials and other persons. This Article ad-
dresses the fraud problem by providing the
opportunity for a debtor to file a termi-
nation statement when a secured party
wrongfully refuses or fails to provide a ter-
mination statement. See Section 9-509. This
opportunity also addresses the problem of
secured parties that simply disappear
through mergers or liquidations. In addition,
Section 9-518 affords a statutory method by
which a debtor who believes that a filed
record is inaccurate or was wrongfully filed
may indicate that fact in the files by filing a
correction statement, albeit without affect-
ing the efficacy, if any, of the challenged
record.

Extended period of effectiveness for certain
financing statements. Section 9-515 contains
an exception to the usual rule that financing
statements are effective for five years unless
a continuation statement is filed to continue
the effectiveness for another five years. Un-
der that section, an initial financing state-
ment filed in connection with a ‘“‘public-
finance transaction” or a ‘‘manufactured-
home transaction” (terms defined in Section
9-102) is effective for 30 years.

National form of financing statement and
related forms. Section 9-521 provides for
uniform, national written forms of financing
statements and related written records that
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must be accepted by a filing office that ac-
cepts written records.

i. Default and Enforcement. Part 6 of
Article 9 extensively revises former Part 5.
Provisions relating to enforcement of con-
sumer-goods transactions and consumer
transactions are discussed in Comment 4.

Debtor, secondary obligor; waiver. Section
9-602 clarifies the identity of persons who
have rights and persons to whom a secured
party owes specified duties under Part 6.
Under that section, the rights and duties are
enjoyed by and run to the ‘“‘debtor,” defined
in Section 9-102 to mean any person with a
non-lien property interest in collateral, and
to any “‘obligor.” However, with one excep-
tion (Section 9-616, as it relates to a con-
sumer obligor), the rights and duties con-
cerned affect non-debtor obligors only if they
are ‘‘secondary obligors.” ‘“Secondary obli-
gor” is defined in Section 9-102 to include
one who is secondarily obligated on the se-
cured obligation, e.g., a guarantor, or one
who has a right of recourse against the debt-
or or another obligor with respect to an
obligation secured by collateral. However,
under Section 9-628, the secured party is
relieved from any duty or liability to any
person unless the secured party knows that
the person is a debtor or obligor. Resolving
an issue on which courts disagreed under
former Article 9, this Article generally pro-
hibits waiver by a secondary obligor of its
rights and a secured party’s duties under
Part 6. See Section 9-602. However, Section
9-624 permits a secondary obligor or debtor
to waive the right to notification of disposi-
tion of collateral and, in a non-consumer
transaction, the right to redeem collateral, if
the secondary obligor or debtor agrees to do

so after default.

Rights of collection and enforcement of col-
lateral. Section 9-607 explains in greater
detail than former 9-502 the rights of a
secured party who seeks to collect or enforce
collateral, including accounts, chattel paper,
and payment intangibles. It also sets forth
the enforcement rights of a depositary bank
holding a security interest in a deposit ac-
count maintained with the depositary bank.
Section 9-607 relates solely to the rights of a
secured party vis-a-vis a debtor with respect
to collections and enforcement. It does not
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affect the rights or duties of third parties,
such as account debtors on collateral, which
are addressed elsewhere (e.g., Section 9-
406). Section 9-608 clarifies the manner in
which proceeds of collection or enforcement
are to be applied.

Disposition of collateral: Warranties of ti-
tle. Section 9-610 imposes on a secured par-
ty who disposes of collateral the warranties
of title, quiet possession, and the like that
are otherwise applicable under other law. It
also provides rules for the exclusion or modi-
fication of those warranties.

Disposition of collateral: Notification, ap-
plication of proceeds, surplus and deficiency,
other effects. Section 9-611 requires a se-
cured party to give notification of a disposi-
tion of collateral to other secured parties
and lienholders who have filed financing
statements against the debtor covering the
collateral. (That duty was eliminated by the
1972 revisions to Article 9.) However, that
section relieves the secured party from that
duty when the secured party undertakes a
search of the records and a report of the
results is unreasonably delayed. Section 9-
613, which applies only to non-consumer
transactions, specifies the contents of a suffi-
cient notification of disposition and provides
that a notification sent 10 days or more
before the earliest time for disposition is
sent within a reasonable time. Section 9-615
addresses the application of proceeds of dis-
position, the entitlement of a debtor to any
surplus, and the liability of an obligor for
any deficiency. Section 9-619 clarifies the
effects of a disposition by a secured party,
including the rights of transferees of the
collateral.

Rights and duties of secondary obligor.
Section 9-618 provides that a secondary obli-
gor obtains the rights and assumes . the
duties of a secured party if the secondary
obligor receives an assignment of a secured
obligation, agrees to assume the secured par-
ty’s rights and duties upon a transfer to it of
collateral, or becomes subrogated to the
rights of the secured party with respect to
the collateral. The assumption, transfer, or
subrogation is not a disposition of collateral
under Section 9-610, but it does relieve the
former secured party of further duties. For-
mer Section 9-504(5) did not address wheth-
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er a secured party was relieved of its duties
in this situation.

Transfer of record or legal title. Section 9-
619 contains a new provision making clear
that a transfer of record or legal title to a
secured party is not of itself a disposition
under Part 6. This rule applies regardless of
the circumstances under which the transfer
of title occurs.

Strict foreclosure. Section 9-620, unlike
former Section 9-505, permits a secured par-
ty to accept collateral in partial satisfaction,
as well as full satisfaction, of the obligations
secured. This right of strict foreclosure ex-
tends to intangible as well as tangible prop-
erty. Section 9-622 clarifies the effects of an
acceptance of collateral on the rights of jun-
ior claimants. It rejects the approach taken
by some courts-deeming a secured party to
have constructively retained collateral in sat-
isfaction of the secured obligations-in the
case of a secured party's unreasonable delay
in the disposition of collateral. Instead, un-
reasonable delay is relevant when determin-
ing whether a disposition under Section 9-
610 is commercially reasonable.

Effect of noncompliance: ‘“‘Rebuttable pre-
sumption” test. Section 9-626 adopts the
“rebuttable presumption’’ test for the fail-
ure of a secured party to proceed in accor-
dance with certain provisions of Part 6. (As
discussed in Comment 4., the test does not
necessarily apply to consumer transactions.)
Under this approach, the deficiency claim of
a noncomplying secured party is calculated
by crediting the obligor with the greater of
the actual net proceeds of a disposition and
the amount of net proceeds that would have
been realized if the disposition had been

.conducted in accordance with Part 6 (e.g., in

a commercially reasonable manner). For
non-consumer transactions, Section 9-626
rejects the ‘‘absolute bar’ test that some
courts have imposed; that approach bars a
noncomplying secured party from recovering
any deficiency, regardless of the loss (if any)
the debtor suffered as a consequence of the
noncompliance.

“Low-price”’ dispositions: Calculation of
deficiency and surplus. Section 9-615(f) ad-

dresses'the problem of procedurally regular
dispositions that fetch a low price. Subsec-
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tion (f) provides a special method for calcu-
lating a deficiency if the proceeds of a dis-
position of collateral to a secured party, a
person related to the secured party, or a
secondary obligor are “significantly below
the range of proceeds that a complying dis-
position to a person other than the secured
party, a person related to the secured party,
or a secondary obligor would have
brought.” (“Person related to” is defined in
Section 9-102.) In these situations there is
reason to suspect that there may be inade-
quate incentives to obtain a better price.
Consequently, instead of calculating a defi-
ciency (or surplus) based on the actual net
proceeds, the deficiency (or surplus) would
be calculated based on the proceeds that
would have been received in a disposition to
a person other than the secured party, a
person related to the secured party, or a
secondary obligor.

j. Consumer Goods, Consumer-
Goods Transactions, and Consumer
Transactions. This Article (including the
accompanying conforming revisions (see Ap-
pendix I)) includes several special rules for
“consumer goods,”” ‘‘consumer transac-
tions,” and ‘“‘consumer-goods transactions.”
Each term is defined in Section 9-102.

(i) Revised Sections 2-502 and 2-716 pro-
vide a buyer of consumer goods with en-
hanced rights to possession of the goods,
thereby accelerating the opportunity to
achieve ‘“buyer in ordinary course of busi-
ness’’ status under Section 1-201.

(ii) Section 9-103(e) (allocation of pay-
ments for determining extent of purchase-
money status), (f) (purchase-money status
not affected by cross-collateralization, refi-
nancing, restructuring, or the like), and (g)
(secured party has burden of establishing
extent of purchase-money status) do not ap-
ply to consumer-goods transactions. Sections
9-103 also provides that the limitation of
those provisions to transactions other than
consumer-goods transactions leaves to the
courts the proper rules for consumer-goods
transactions and prohibits the courts from
drawing inferences from that limitation.

(iii) Section 9-108 provides that in a con-
sumer transaction a description of consumer
goods, a security entitlement, securities ac-
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count, or commodity account ‘‘only by [UCC-
defined] type of collateral” is not a sufficient
collateral description in a security agree-
ment.

(iv) Sections 9-403 and 9-404 make effec-
tive the Federal Trade Commission’s anti-
holder-in-due-course rule (when applicable),
16 C.F.R. Part 433, even in the absence of
the required legend.

(v) The 10-day safe-harbor for notification
of a disposition provided by Section 9-612
does not apply in a consumer transaction.

(vi) Section 9-613 (contents and form of
notice of disposition) does not apply to a
consumer-goods transaction.

(vii) Section 9-614 contains special re-
quirements for the contents of a notification
of disposition and a safe-harbor, ‘‘plain En-
glish” form of notification, for consumer-
goods transactions. '

(viii) Section 9-616 requires a secured
party in a consumer-goods transaction to
provide a debtor with a notification of how it
calculated a deficiency at the time it first
undertakes to collect a deficiency.

(ix) Section 9-620 prohibits partial strict
foreclosure with respect to consumer goods
collateral and, unless the debtor agrees to
waive the requirement in an authenticated
record after default, in certain cases requires
the secured party to dispose of consumer
goods collateral which has been repossessed.

(x) Section 9-626 (“‘rebuttable presump-
tion” rule) does not apply to a consumer
transaction. Section 9-626 also provides that
its limitation to transactions other than con-
sumer transactions leaves to the courts the
proper rules for consumer transactions and
prohibits the courts from drawing inferences
from that limitation.

k. Good Faith. Section 9-102 contains a
new definition of ‘“‘good faith’ that includes
not only “honesty in fact” but also “the
observance of reasonable commercial stan-
dards of fair dealing.”’ The definition is simi-
lar to the ones adopted in connection with
other, recently completed revisions of the
UCC.

1. Transition Provisions. Part 7 (Sec-
tions 9-701 through 9-707) contains transi-
tion provisions. Transition from former Ar-
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ticle 9 to this Article will be particularly
challenging in view of its expanded scope, its
modification of choice-of-law rules for per-
fection and priority, and its expansion of the
methods of perfection. -

m. Conforming and Related Amend-
ments to Other UCC Articles. Appendix I
contains several proposed revisions to the
provisions and Comments of other UCC arti-
cles. For the most part the revisions are
explained in the Comments to the proposed
revisions. Cross-references in other. UCC ar-
ticles to sections of Article 9 also have been
revised.

Article 1. Revised Section 1-201 contains
revisions to the definitions of ‘““buyer in ordi-
nary course of business,” ‘“purchaser,” and
“‘security interest.”

Articles 2 and 2A. Sections 2-210, 2-326,
2-502, 2-716, 2A-303, and 2A-307 have

UNIFORM COMMERCIAL CODE

Art. 9

been revised to address the intersection be-
tween Articles 2 and 2A and Article 9.

Article 5. New Section 5-118 is patterned
on Section 4-210. It provides for a security
interest in documents presented under a let-
ter of credit in favor of the issuer and a
nominated person on the letter of credit.

Article 8. Revisions to Section 8-106,
which deals with “control’’ of securities and
security entitlements, conform it to Section
8-302, which deals with “delivery.” Revi-
sions to Section 8-110, which deals with a
‘“‘securities intermediary’s jurisdiction,” con-
form it to the revised treatment of a ‘“‘com-
modity intermediary’s jurisdiction’’ in Sec-
tion 9-305. Sections 8-301 and 8-302 have
been revised for clarification. Section 8-510
has been revised to conform it to the revised
priority rules of Section 9-328. Several Com-
ments in Article 8 also have been revised.

§ 9-102. Definitions and Index of Definitions.
(a) [Article 9 definitions.] In this article:

(1) ““‘Accession” means goods that are physically united with other goods in
such a manner that the identity of the original goods is not lost.

(2) “Account’, except as used in ‘“‘account for’’, means a right to payment of a
monetary obligation, whether or not earned by performance, (i) for proper-
ty that has been or is to be sold, leased, licensed, assigned, or otherwise
disposed of, (ii) for services rendered or to be rendered, (iii) for a policy of

.insurance issued or to be issued, (iv) for a secondary obligation incurred or
to be incurred, (v) for energy provided or to be provided, (vi) for the use or
hire of a vessel under a charter or other contract, (vii) arising out of the
use of a credit or charge card or information contained on or for use with
the card, or (viii) as winnings in a lottery or other game of chance operated
or sponsored by a State, governmental unit of a State, or person licensed or
authorized to operate the game by a State or governmental unit of a State.
The term includes health-care-insurance receivables. The term does not
include (i) rights to payment evidenced by chattel paper or an instrument,
(ii) commercial tort claims, (iii) deposit accounts, (iv) investment property,
(v) letter-of-credit rights or letters of credit, or (vi) rights to payment for
money or funds advanced or sold, other than rights arising out of the use
of a credit or charge card or information contained on or for use with the
card. ‘ .

(3) ““Account debtor’”’ means a person obligated on an account, chattel paper,
or general intangible. The term does not include persons obligated to pay a
negotiable instrument, even if the instrument constitutes part of chattel
paper.

(4) “‘Accounting”, except as used in ‘‘accounting for”’, means a record:

(A) authenticated by a secured party;
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(B) indicating the aggregate unpaid secured obligations as of a date not
more than 35 days earlier or 35 days later than the date of the record;

and
(C) identifying the components of the obligations in reasonable detail.
(5) “Agricultural lien” means an interest, other than a security interest, in
farm products: , ,
(A) which secures payment or performance of an obligation for:
(i) goods or services furnished in connection with a debtor’s farming
operation; or
(i) rent on real property leased by a debtor in connection with its
farming operation;
(B) which is created by statute in favor of a person that:
(i) in the ordinary course of its business furnished goods or services to
a debtor in connection with a debtor’s farming operation; or
(ii) leased real property to a debtor in connection with the debtor’s
farming operation; and
(C) whose effectiveness does not depend on the person’s possession of the
personal property.
(6) “As-extracted collateral’’ means:
(A) oil, gas, or other minerals that are subject to a security interest that:
(i) is created by a debtor having an interest in the minerals before
extraction; and
(ii) attaches to the minerals as extracted; or

(B) accounts arising out of the sale at the wellhead or minehead of oil, gas,
or other minerals in which the debtor had an interesl_: before extrac-

tion.
(7) “Authenticate’’ means:
(A) to sign; or .

(B) to execute or otherwise adopt a symbol, or ehcrypt»or similarly process
a record in whole or in part, with the present intent of the authenti-
cating person to identify the person and adopt or accept a record.

(8) “Bank’ means an organization that is engaged in the business of banking.
The term includes savings banks, savings and loan associations, credit
unions, and trust companies. ‘ » _

(9) ““Cash proceeds” means proceeds that are money, checks, deposit accounts,
or the like.

(10) ““Certificate of title” means a certificate of title with respect to which a

statute provides for the security interest in question to be indicated on

the certificate as a condition or result of the security interest’s obtaining
priority over the rights of a lien creditor with respect to the collateral.

(11) ““Chattel paper”’ means a record or records that evidence both a monetary
obligation and a security interest in specific goods, a security interest in
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specific goods and software used in the goods, a security interest in
specific goods and license of software used in the goods, a lease of specific
goods, or a lease of specific goods and license of software used in the
goods. In this paragraph, ‘“monetary obligation’’ means a monetary obli-
gation secured by the goods or owed under a lease of the goods and
includes a monetary obligation with respect to software used in the goods.
The term does not include (i) charters or other contracts involving the use
or hire of a vessel or (ii) records that evidence a right to payment arising
out of the use of a credit or charge card or information contained on or for
use with the card. If a transaction is evidenced by records that include an
instrument or series of instruments, the group of records taken together

constitutes chattel paper.

(12) “Collateral” means the property subject to a security interest or agricul-
tural lien. The term includes:
(A) proceeds to which a security interest attaches;

(B) accounts, chattel paper, payment intangibles, and promissory notes
that have been sold; and

(C) goods that are the subject of a consignment.
(13) “Commercial tort claim” means a claim arising in tort with respect to
which:
(A) the claimant is an organization; or
(B) the claimant is an individual and the claim:
(i) arose in the course of the claimant’s business or profession; and

(i1) does not include damages arising out of personal injury to or the
death of an individual.

(14) “Commodity account’”’ means an account maintained by a commodity
intermediary in which a commodity contract is carried for a commodity
customer.

(15) “Commodity contract’’ means a commodity futures contract, an option on
a commodity futures contract, a commodity option, or another contract if
the contract or option is:

(A) traded on or subject to the rules of a board of trade that has been
designated as a contract market for such a contract pursuant to
federal commodities laws; or

(B) traded on a foreign commodity board of trade, exchange, or market,
and is carried on the books of a commodity intermediary for a

commodity customer.

(16) “Commodity customer’ means a person for which a commodity interme-
diary carries a commodity contract on its books.

(17) “Commodity intermediary’”’ means a person that:

(A) is registered as a futures commission merchant under federal com-
modities law; or
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(B) in the ordinary course of its business provides clearance or settlement
services for a board of trade that has been designated as a contract
market pursuant to federal commodities law.

(18) “Communicate’”’ means:
(A) to send a written or other tangible record;

(B) to transmit a record by any means agreed upon by the persons sending
and receiving the record; or
(C) in the case of transmission of a record to or by a filing office, to
transmit a record by any means prescribed by filing-office rule.
(19) “Consignee’” means a merchant to which goods are delivered in a consign-
ment.
(20) “Consignment” means a transaction, regardless of its form, in which a
person delivers goods to a merchant for the purpose of sale and:
(A) the merchant:
(i) deals in goods of that kind under a name other than the name of
the person making delivery;
(ii) is not an auctioneer; and :
(iii) is not generally known by its credltors to be substantlally en--
gaged in selling the goods of others;

(B) with respect to each delivery, the aggregate value of the goods is
$1,000 or more at the time of delivery;

(C) the goods are not consumer goods immediately before delivery; and
(D) the transactlon does not create a secunty interest that secures an
obligation. :
(21) “Consignor” means a person that delivers goods to a consignee in a
consignment. :
(22) “Consumer debtor’’ means a debtor in a consumer transaction.
(23) ‘““Consumer goods’’ means goods that are used or bought for use primarily
for personal, family, or household purposes.
(24) ““Consumer-goods transaction’” means a consumer transaction in which:
(A) an individual incurs an obligation primarily for personal, family, or
household purposes; and-

(B) a security interest in consumer goods secures the obligation.

(25) “Consumer obligor” means an obligor who is an individual and who
incurred the obligation as part of a transaction entered into pnmanly for
personal, family, or household purposes.

(26) “Consumer transaction” means a transaction in which (i) an individual
incurs an obligation primarily for personal, family, or household purposes,
(ii) a security interest secures the obligation, and (iii) the collateral is held
or acquired primarily for personal, family, or household purposes. The
term includes consumer-goods transactions.
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(27) “Continuation statement’’ means an amendment of a financing statement
which:
(A) identifies, by its file number, the initial financing statement to which
it relates; and -
(B) indicates that it is a continuation statement for, or that it is filed to
continue the effectiveness of, the identified financing statement.
{28) ‘“Debtor’”’ means:
(A) a person having an interest, other than a security interest or other
lien, in the collateral, whether or not the person is an obligor;
- (B) aseller of aceounts,-chattel paper, payment intangibles, or promissory
notes; or
(C) a consignee.

(29) “‘Deposit account” means a demand, time, savings, passbook, or similar
account maintained with a bank. The term does not include investment
property or accounts evidenced by an instrument.

(30) “Document’” means a document of tltle or a receipt of the type described
in Section 7-201(2).

(31) “Electronic chattel paper”’ means chattel paper evidenced by a record or
records consisting of information stored in an electronic medium.

(32) “Encumbrance’’ means a right, other than an ownership interest, in real
property. The term includes mortgages and other liens on real property.

(33) “Equipment” means goods other than inventory, farm products, or con-
sumer goods.

(34) “Farm products” means goods, other than standing timber, with respect
to which the debtor is engaged in a farming operation and which are:

(A) crops grown, growing, or to be grown, including:
(i) crops produced on trees, vines, and bushes; and
(ii) aquatic goods produced in aquacultural operations;

(B) livestock, born or unborn, mcludmg aquatic goods produced in aqua-
cultural operations;

(C) supplies used or produced in a farming operation; or

(D) products of crops or livestock in their unmanufactured states.

(35) ‘“Farming operation’” means raising, cultivating, propagating, fattening,
grazing, or any other farming, livestock, or aquacultural operation.

(36) ‘“File number” means the number assigned to an initial financing state-
ment pursuant to Section 9-519(a).

(37) “Filing office’”’ means an office designated in Section 9-501 as ihe place to
file a financing statement.

(38) “Filing-office rule’’ means a rule adopted pursuant to Section 9-526.

(39) “Financing statement’”’ means a record or records composed of an initial
financing statement and any filed record relating to the initial financing

statement.
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(40)

(41)

(42)

(43) ¢

(44)

(45)

(46)

(47)
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“Fixture filing” means the filing of a financing statement covering goods
that are or are to become fixtures and satisfying Section 9-502(a) and (b).
The term includes the filing of a financing statement covering goods of a
transmitting utility which are or are to become fixtures.

“Fixtures”’ means goods that have become so related to particular real
property that an interest in them arises under real property law.

“General intangible” means any personal property, including things in
action, other than accounts, chattel paper, commercial tort claims, deposit
accounts, documents, goods, instruments, investment property, letter-of-
credit rights, letters of credit, money, and oil, gas, or other minerals

_before extraction. The term includes payment intangibles and software.

‘Good faith” means honesty in fact and the observance of reasonable
commercial standards of fair dealing.

‘Goods” means all things that are movable when a security interest
attaches. The term includes (i) fixtures, (ii) standing timber that is to be
cut and removed under a conveyance or contract for sale, (iii) the unborn
young of animals, (iv) crops grown, growing, or to be grown, even if the
crops are produced on trees, vines, or bushes, and (v) manufactured
homes. The term also includes a computer program embedded in goods
and any supporting information provided in connection with a transaction
relating to the program if (i) the program is associated with the goods in
such a manner that it customarily is considered part of the goods, or (ii)
by becoming the owner of the goods, a person acquires a right to use the
program in connection with the goods. The term does not include a
computer program embedded in goods that consist solely of the medium
in which the program is embedded. The term also does not include
accounts, chattel paper, commercial tort claims, deposit accounts, docu-
ments, general intangibles, instruments, investment property, letter-of-
credit rights, letters of credit, money, or oil, gas, or other minerals before
extraction.

“‘Governmental unit”’ means a subdivision, agency, department, county,
parish, municipality, or other unit of the government of the United
States, a State, or a foreign country. The term includes an organization
having a separate corporate existence if the organization is eligible to
issue debt on which interest is exempt from income taxation under the
laws of the United States.

‘“‘Health-care-insurance receivable’’ means an interest in or claim under a
policy of insurance which is a right to payment of a monetary obligation
for health-care goods or services provided.

“Instrument” means a negotiable instrument or any other writing that
evidences a right to the payment of a monetary obligation, is not itself a
security agreement or lease, and is of a type that in ordinary course of
business is transferred by delivery with any necessary indorsement or
assignment. The term does not include (i) investment property, (ii) letters
of credit, or (iii) writings that evidence a right to payment arising out of
the use of a credit or charge card or information contained on or for use
with the card. :
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(48) “Inventory’’ means goods, other than farm products, which:

(A) are leased by a person as lessor;

(B) are held by a person for sale or lease or to be furnished under a
contract of service;

(C) are furnished by a person under a contract of service; or

(D) consist of raw materials, work in process, or materials used or
consumed in a business.

(49) “Investment property’’ means a security, whether certificated or uncertif-
icated, ,security‘entitlg_ment, securities account, commodity contract, or

commodity account.

(50) “‘Jurisdiction of organization”, with respect to a registered organization,
means the jurisdiction under whose law the organization is organized.

(51) “Letter-of-credit right”’ means a right to payment or performance under a
letter of credit, whether or not the beneficiary has demanded or is at the
time entitled to demand payment or performance. The term does not
include the right of a beneficiary to demand payment or performance
under a letter of credit.

(52) ‘“‘Lien creditor’’ means:

(A) a creditor that has acquired a lien on the property involved by
attachment, levy, or the like;

(B) an assignee for benefit of creditors from the time of assignment;
(C) a trustee in bankruptcy from the date of the filing of the petition; or
(D) a receiver in equity from the time of appointment.

(563) “Manufactured home” means a structure, transportable in one or more
sections, which, in the traveling mode, is eight body feet or more in width
or 40 body feet or more in length, or, when erected on site, is 320 or more
square feet, and which is built on a permanent chassis and designed to be
used as a dwelling with or without a permanent foundation when connect-
ed to the required utilities, and includes the plumbing, heating, air-
conditioning, and electrical systems contained therein. The term includes
any structure that meets all of the requirements of this paragraph except
the size requirements and with respect to which the manufacturer volun-
tarily files a certification required by the United States Secretary of
Housing and Urban Development and complies with the standards estab-
lished under Title 42 of the United States Code.

(64) ‘“‘Manufactured-home transaction’’ means a secured transaction:

(A) that creates a purchase-money security interest in a manufactured
home, other than a manufactured home held as inventory; or

(B) in which a manufactured home, other than a manufactured home held
as inventory, is the primary collateral.

(55) “Mortgage”’ means a consensual interest in real property, including
fixtures, which secures payment or performance of an obligation.
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(56) “New debtor’”” means a person that becomes bound as debtor under
Section 9-203(d) by a security agreement previously entered into by
another person.

(57) “New value” means (i) money, (ii) money’s worth in property, services, or
new credit, or (ii) release by a transferee of an interest in property
previously transferred to the transferee. The term does not include an
obligation substituted for another obligation.

(58) “Noncash proceeds” means proceeds other than cash proceeds.

(59) “Obligor’” means a person that, with respect to an obligation secured by a

security interest in or an agricultural lien on the collateral, (i) owes

- payment or other performance of the obligation, (ii) has provided property

other than the collateral to secure payment or other performance of the

obligation, or (iii) is otherwise accountable in whole or in part for

payment or other performance of the obligation. The term does not
include issuers or nominated persons under a letter of credit.

(60) “Original debtor”, except as used in Section 9-310(c), means a person
that, as debtor, entered into a security agreement to which a new debtor
has become bound under Section 9-203(d).

(61) “Payment intangible” means a general intangible under which the ac-
count debtor’s principal obligation is a monetary obligation.

(62) “Person related to”’, with respect to an individual, means:
(A) the spouse of the individual;
(B) a brother, brother-in-law, sister, or sxster-m law of the individual,;

(C) an ancestor or lineal descendant of the individual or the individual’'s
spouse; or

(D) any other relative, by blood or marriage, of the individual or the
individual’s spouse who shares the same home with the individual.

(63) “Person related to’’, with respect to an organization, means:

(A) a person directly or indirectly controlling, controlled by, or under
common control with the organization; 4

(B) an officer or director of, or a person performing similar functions with
respect to, the organization;

(C) an officer or director of, or a person performing similar functions with
respect to, a person described in subparagraph (A);

. (D) the spouse of an individual described in subparagraph (A), (B), or (C);

or :

(E) an individual who is related by blood or marriage to an individual
described in subparagraph (A), (B), (C), or (D) and shares the same

home with the individual.
(64) “Proceeds”, except as used in Section 9-609(b), means the following
property:

"(A) whatever is acquired upon the sale, lease, license, exchange, or other
disposition of collateral, v
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(B) whatever is collected on, or distributed on account of, collateral,

(C) rights arising out of collateral; |

(D) to the extent of the value of collateral, claims arising out of the loss,
nonconformity, or interference with the use of, defects or infringe-
ment of rights in, or damage to, the collateral; or

(E) to the extent of the value of collateral and to the extent payable to the
debtor or the secured party, insurance payable by reason of the loss or
nonconformity of, defects or infringement of rights in, or damage to,
the collateral.

(65) ““Promissory note” means an instrument that evidences a promise to pay

a monetary obligation, does not evidence an order to pay, and does not
contain an acknowledgment by a bank that the bank has received for

deposit a sum of money or funds.

(66) ‘““Proposal”’ means a record authenticated by a secured party which
includes the terms on which the secured party is willing to accept
collateral in full or partial satisfaction of the obligation it secures pursu-
ant to Sections 9-620, 9-621, and 9-622.

(67) “Public-finance transaction’’ means a secured transaction in connection
with which:

(A) debt securities are issued;

(B) all or a portion of the securities issued have an initial stated maturity
of at least 20 years; and

(C) the debtor, obligor, secured party, account debtor or other person

obligated on collateral, assignor or assignee of a secured obligation, or
assignor or assignee of a security interest is a State or a governmental
unit of a State.

(68) ‘“Pursuant to commitment’’, with respect to an advance made or other
value given by a secured party, means pursuant to the secured party’s
obligation, whether or not a subsequent event of default or other event
not within the secured party’s control has relieved or may relieve the
secured party from its obligation.

(69) “Record”, except as used in “for record”, “of record”, “record or legal
title”, and “record owner”’, means information that is inscribed on a
tangible medium or which is stored in an electronic or other medium and
is retrievable in perceivable form.

(70) “Registered organization” means an organization organized solely under
the law of a single State or the United States and as to which the State or
the United States must maintain a public record showing the organization
to have been organized.

(71) **Secondary obligor” means an obligor to the extent that:
(A) the obligor’s obligation is secondary; or

(B) the obligor has a right of recourse with respect to an obligation
secured by collateral against the debtor, another obligor, or property
of either.
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(72) “‘Secured party’’ means:
(A) a person in whose favor a security interest is created or provided for
under a security agreement, whether or not any obligation to be
secured is outstanding;

(B) a person that holds an agricultural lien;

(C) a consignor;

(D) a person to which accounts, chattel paper, payment intangibles, or
promissory notes have been sold;

(E) a trustee, indenture trustee, agent, collateral agent, or other represen-

-7 tative in whose favor a security interest or agricultural lien is created
or provided for; or

(F) a person that holds a security interest arising under Section 2-401, 2—
505, 2-711(3), 2A-508(5), 4-210, or 5-118.

(73) “‘Security agreement’ means an agreement that creates or provides for a
security interest.
(74) “Send”, in connection with a record or notification, means:

(A) to deposit in the mail, deliver for transmission, or transmit by any
other usual means of communication, with postage or cost of transmis-
sion provided for, addressed to any address reasonable under the
circumstances; or

(B) to cause the record or notification to be received within the time that
it would have been received if properly sent under subparagraph (A).

(75) “Software” means a computer program and any supporting information
provided in connection with a transaction relating to the program. The
term does not include a computer program that is included in the
definition of goods. : :

(76) ‘“‘State” means a State of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular
possession subject to the jurisdiction of the United States.

(77) “‘Supporting obligation” means a letter-of-credit right or secondary obli-
gation that supports the payment or performance of an account, chattel
paper, a document, a general intangible, an instrument, or investment
property. ' '

(78) “Tangible chattel paper’” means chattel paper evidenced by a record or
records consisting of information that is inscribed on a tangible medium.

(79) “Termination statement’”’ means an amendment of a financing statement
which: '
(A) identifies, by its file number, the initial financing statement to which

it relates; and
(B) indicates either that it is a termination statement or that the identi-
~ fied financing statement is no longer effective.

(80) ““Transmitting utility” means a person primarily engaged in the business

of: o
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(A) operating a railroad, subway, street railway, or trolley bus;

(B) transmitting communications electrically, electromagnetically, or by
light;

(C) transmitting goods by pipeline or sewer; or

(D) transmitting or producing and transmitting electricity, steam, gas, or
water.

(b) [Definitions in other articles.] The following definitions in other arti-
cles apply to this article:

“‘Applicant”. - . - Section 5-102.
“Beneficiary’’. Section 5-102.
“Broker’’. Section 8-102.
“Certificated security”’. Section 8-102.

- “Check”. Section 3-104.
“Clearing corporation”. Section 8-102.
“Contract for sale”. Section 2-106.
“Customer”’. Section 4-104.
“Entitlement holder”. Section 8-102.
“Financial asset’’. Section 8-102.
‘“Holder in due course’’. Section 3-302.
“Issuer” (with respect to a letter of credit or letter-Section 5-102.
of-credit right). ,

“Issuer” (with respect to a security). Section 8-201.
“Lease”. Section 2A-103.
“Lease agreement”. Section 2A-103.
“Lease contract’. Section 2A-103.
“Leasehold interest™. Section 2A-103.
“Lessee”. Section 2A-103.
‘“Lessee in ordinary course of business’. Section 2A-103.
“Lessor”. Section 2A-103.
“Lessor’s residual interest”. Section 2A-103.
“Letter of credit”. ' Section 5-102.
‘““Merchant”. Section 2-104.
‘“Negotiable instrument’. Section 3-104.
“Nominated person”. Section 5-102.
‘“Note”. Section 3-104.
‘“Proceeds of a letter of credit”. Section 5-114.
‘“Prove”. Section 3-103.
“Sale”. Section 2-106.
‘‘Securities account’’. Section 8-501.
‘‘Securities intermediary’’. Section 8-102.
“Security”’. Section 8-102.
“‘Security certificate’’. . Section 8-102.
“Security entitlement”’. Section 8-102.
“Uncertificated security”. Section 8-102.

(c) [Article 1 definitions and principles.] Article 1 contains general defini-
tions and principles of construction and interpretation applicable throughout this

article.
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Official Comment

1. Source. All terms that are defined in
Article 9 and used in more than one section
are consolidated in this section. Note that
the definition of “security interest” is found
in Section 1-201, not in this Article, and has
been revised. See Appendix I. Many of the
definitions in this section are new;, many
others derive from those in former Section
9-105. The following Comments also indi-
cate other sections of former Article 9 that
defined (or explained) terms. -

2. Parties to Secured Transactions.

a. “Debtor’; “Obligor’; “Secondary
Obligor.” Determining whether a person
was a ‘“‘debtor” under former Section 9-
105(1)(d) required a close examination of
the context in which the term was used. To
reduce the need for this examination, this
Article redefines “‘debtor”” and adds new de-
fined terms, ‘‘secondary obligor’’ and ‘‘obli-
gor.” In the context of Part 6 (default and
enforcement), these definitions distinguish
among three classes of persons: (i) those
persons who may have a stake in the proper
enforcement of a security interest by virtue
of their non-lien property interest (typically,
an ownership interest) in the collateral, (ii)
those persons who may have a stake in the
proper enforcement of the security interest
because of their obligation to pay the se-
cured debt, and (iii) those persons who have
an obligation to pay the secured debt but
have no stake in the proper enforcement of
the security interest. Persons in the first
class are debtors. Persons in the second
class are secondary obligors if any portion
of the obligation is secondary or if the obli-
gor has a right of recourse against the debt-
or or another obligor with respect to an
obligation secured by collateral. One must
consult the law of suretyship to determine
whether an obligation is secondary. The Re-
statement (3d), Suretyship and Guaranty
§ 1 (1996), contains a useful explanation of
the concept. Obligors in the third class are
neither ‘debtors nor secondary obligors.
With one exception (Section 9-616, as it
relates to a consumer obligor), the rights
and. duties provided by Part 6 affect non-
debtor obligors only if they are ‘‘secondary

obligors.” -

By including in the definition of ‘‘debtor”
all persons with a property interest (other
than a security interest in or other lien on
collateral), the definition includes transfer-
ees of collateral, whether or not the secured
party knows of the transfer or the transfer-
ee’s identity. Exculpatory provisions in Part
6 protect the secured party in that circum-
stance. See Sections 9-605 and 9-628. The
definition renders unnecessary former Sec-
tion 9-112, which governed situations in
which collateral was not owned by the debt-
or. The definition also includes a ‘‘consign-
ee,”’ as defined in this section, as well as a
seller of accounts, chattel paper, payment
intangibles, or promissory notes.

Secured parties and other lienholders are
excluded from the definition of ‘‘debtor’” be-
cause the interests of those parties normally
derive from and encumber a debtor’s inter-
est. However, if in a separate secured trans-
action a secured party grants, as debtor, a -
security interest in its own interest (i.e, its
security interest and any obligation that it
secures), the secured party is a debtor in
that transaction. This typically occurs when
a secured party with a security interest in
specific goods assigns chattel paper.

Consider the following examples:

Example 1: Behnfeldt borrows money
and grants a security interest in her Miata
to secure the debt. Behnfeldt is a debtor
and an obligor.

" Example 2: Behnfeldt' borrows money
and grants a security interest in her Miata
to secure the debt. Bruno co-signs a nego-
tiable note as maker. As before, Behnfeldt
is the debtor and an obligor. As an accom-
modation party (see Section 3-419), Bruno
is a secondary obligor. Bruno has this sta-
tus even if the note states that her obli-
gation is a primary obligation and that she
waives all suretyship defenses.

Example 3: Behnfeldt borrows money on
an unsecured basis. Bruno co-signs the
note and grants a security interest in her
Honda to secure her obligation. Inasmuch
as Behnfeldt does not have a property
interest in the Honda, Behnfeldt is not a
debtor. Having granted the security inter-
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est, Bruno is the debtor. Because Behn-
feldt is a principal obligor, she is not a
secondary obligor. Whatever the outcome
of enforcement of the security interest
against the Honda or Bruno’s secondary
obligation, Bruno will look to Behnfeldt
for her losses. The enforcement will not
affect Behnfeldt’s aggregate obligations.

When the principal obligor (borrower) and
the secondary obligor (surety) each has
granted a security interest in different col-
lateral, the status of each is determined by
the collateral involved.

Example 4: Behnfeldt borrows money
and grants a security interest in her Miata
to secure the debt. Bruno co-signs the note
and grants a security interest in her Hon-
da to secure her obligation. When the se-
cured party enforces the security interest
in Behnfeldt’'s Miata, Behnfeldt is the
debtor, and Bruno is a secondary obligor.
When the secured party enforces the secu-
rity interest in the Honda, Bruno is the
“debtor.” As in Example 3, Behnfeldt is
an obligor, but not a secondary obligor.

b. *“Secured Party.” The secured party
is the person in whose favor the security
interest has been created, as determined by
reference to the security agreement. This
definition controls, among other things,
which person has the duties and potential
liability that Part 6 imposes upon a secured
party. The definition of “secured party’’ also
includes a ‘“‘consignor,” a person to which
accounts, chattel paper, payment intangi-
bles, or promissory notes have been sold,
and the holder of an agricultural lien.

The definition of “secured party’’ clarifies
the status of various types of representa-
tives. Consider, for example, a multi-bank
facility under which Bank A, Bank B, and
Bank C are lenders and Bank A serves as the
collateral agent. If the security interest is
granted to the banks, then they are the
secured parties. If the security interest is
granted to Bank A as collateral agent, then
Bank A is the secured party.

¢. Other Parties. A “consumer obligor”
is defined as the obligor in a consumer
transaction. Definitions of “new debtor’’ and
“original debtor” are used in the special
rules found in Sections 9-326 and 9-508.
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3. Definitions Relating to Creation
of a Security Interest.

a. “Collateral.” As under former Sec-
tion 9-105, ‘“‘collateral” is the property sub-
ject to a security interest and includes ac-
counts and chattel paper that have been
sold. It has been expanded in this Article.
The term now explicitly includes proceeds
subject to a security interest. It also reflects
the broadened scope of the Article. It in-
cludes property subject to an agricultural
lien as well as payment intangibles and
promissory notes that have been sold.

b. “Security Agreement.” The defini-
tion of “‘security agreement’’ is substantially
the same as under former Section 9-105—an
agreement that creates or provides for a
security interest. However, the term fre-
quently was used colloquially in former Arti-
cle 9 to refer to the document or writing that
contained a debtor’s security agreement.
This Article eliminates that usage, reserving
the term for the more precise meaning speci-
fied in the definition.

Whether an agreement creates a security
interest depends not on whether the parties
intend that the law characterize the transac-
tion as a security interest but rather on
whether the transaction falls within the defi-
nition of “‘security interest” in Section 1-
201. Thus, an agreement that the parties
characterize as a ‘‘lease’’ of goods may be a
“security agreement,” notwithstanding the
parties’ stated intention that the law treat
the transaction as a lease and not as a
secured transaction.

4. Goods-Related Definitions.

a. “Goods”; ‘“Consumer Goods’;
“Equipment’’; “Farm Products’’;
“Farming Operation”’; “Inventory.” The
definition of ‘“‘goods” is substantially the
same as the definition in former Section 9-
105. This Article also retains the four mutu-
ally-exclusive “types” of collateral that con-
gist of goods: ‘‘consumer goods,” ‘‘equip-
ment,” “farm products,” and ‘‘inventory.”’
The revisions are primarily for clarification.

The classes of goods are mutually exclu-
sive. For example, the same property cannot
simultaneously be both equipment and in-
ventory. In borderline cases—a physician’s
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car or a farmer’s truck that might be either
consumer goods or equipment—the principal
use to which the property is put is determi-
native. Goods can fall into different classes
at different times. For example, a radio may
be inventory in the hands of a dealer and
consumer goods in the hands of a consumer.
As under former Article 9, goods are “‘equip-
ment” if they do not fall into another catego-
ry.

The definition of ‘‘consumer goods’ fol-
lows former Section 9-109. The classification
turns on whether the debtor uses or bought
the goods for use “primarily for personal,
family, or household purposes.”

Goods are inventory if they are leased by a
lessor or held by a person for sale or lease.
The revised definition of “‘inventory’’ makes
clear that the term includes goods leased by
the debtor to others as well as goods held for
lease. (The same result should have obtained
under the former definition.) Goods to be
furnished or furnished under a service con-
tract, raw materials, and work in process
also are inventory. Implicit in the definition
is the criterion that the sales or leases are or
will be in the ordinary course of business.
For example, machinery used in manufac-
turing is equipment, not inventory, even
though it is the policy of the debtor to sell
machinery when it becomes obsolete or
worn. Inventory also includes goods that are
consumed in a business (e.g., fuel used in op-
erations). In general, goods used in a busi-
ness are equipment if they are fixed assets
or have, as identifiable units, a relatively
long period of use, but are inventory, even
though not held for sale or lease, if they are
used up or consumed in a short period of
time in producing a product or providing a
service. :

Goods are ‘‘farm products” if the debtor is
engaged in farming operations with respect
to the goods. Animals in a herd of livestock
are covered whether the debtor acquires
them by purchase or as a result of natural
increase. Products of crops or livestock re-
main farm products as long as they have not
been subjected to a manufacturing process.
The terms “crops’” and ‘livestock’ are not
defined. The new definition of ‘‘farming op-
erations’ is for clarification only.
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Crops, livestock, and their products cease
to be ‘‘farm products’” when the debtor ceas-
es to be engaged in farming aperations with
respect to them. If, for example, they come
into the possession of a marketing agency for
sale or distribution or of a manufacturer or
processor as raw materials, they become in-
ventory. Products of crops or livestock, even
though they remain in the possession of a
person engaged in farming operations, lose
their status as farm products if they are
subjected to a manufacturing process. What
is and what is not a manufacturing opera-
tion is not specified in this Article. At one
end of the spectrum, some processes are so
closely connected with farming—such as pas-
teurizing milk or boiling sap to produce ma-
ple syrup or sugar—that they would not
constitute manufacturing. On the other
hand an extensive canning operation would
be manufacturing. Once farm products have
been subjected to a manufacturing opera-
tion, they normally become inventory.

The revised definition of “farm products’”
clarifies the distinction between crops and
standing timber and makes clear that aquat-
ic goods produced in aquacultural operations
may be either crops or livestock. Although
aquatic goods that are vegetable in nature
often would be crops and those that are
animal would be livestock, this Article leaves
the courts free to classify the goods on a
case-by-case basis. See Section 9-324, Com-
ment 11.

The definitions of “goods’’ and ‘“‘software”’
are also mutually exclusive. Computer pro-
grams usually constitute “‘software,” and, as
such, are not “goods” as this Article uses
the terms. However, under the circum-
stances specified in the definition of
“goods,” computer programs embedded in
goods are part of the ‘“‘goods’” and are not
“software.”

b. *‘Accession’; “Manufactured
Home’’; “Manufactured-Home Transac-
tion.” Other specialized definitions of goods
include “‘accession” (see the special priority
and enforcement rules in Section 9-335),
and “manufactured home” (see Section 9-
515, permitting a financing statement in a
“manufactured-home transaction” to be ef-
fective for 30 years). The definition of “man-
ufactured home” borrows from the federal
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Manufactured Housing Act, 42 U.S.C.
§§ 5401 et seq., and is intended to have the

same meaning.

c. *“As-Extracted Collateral.” Under
this Article, oil, gas, and other minerals that
have not been extracted from the ground are
treated as real property, to which this Arti-
cle does not apply. Upon extraction, minerals
become personal property (goods) and eligi-
ble to be collateral under this Article. See
the definition of “goods,”” which excludes
“oil, gas, and other minerals before extrac-
tion.” To take account of financing practices
reflecting the shift from real to personal
property, this Article contains special rules
for perfecting security interests in minerals
which attach upon extraction and in ac-
counts resulting from the sale of minerals at
the wellhead or minehead. See, e.g., Sections
9-301(4) (law governing perfection and pri-
ority); 9-501 (place of filing), 9-502 (con-
tents of financing statement), 9-519 (index-
ing of records). The new term, ‘‘as-extracted
collateral,” refers to the minerals and relat-
ed accounts to which the special rules apply.
The term “at the wellhead” encompasses
arrangements based on a sale of the produce
at the moment that it issues from the
ground and is measured, without technical
distinctions as to whether title passes at the
“Christmas tree’’ of a well, the far side of a
gathering tank, or at some other point. The
term “at ... the minehead” is comparable.

The following examples explain the opera-
tion of these provisions.

Example 5: Debtor owns an interest in
oil that is to be extracted. To secure Debt-
or’s obligations to Lender, Debtor enters
into an authenticated agreement granting
Lender an interest in the oil. Although
Lender may acquire an interest in the oil
under real-property law, Lender does not
acquire a security interest under this Arti-
cle until the oil becomes personal proper-
ty, i.e,, until is extracted and becomes
“goods” to which this Article applies. Be-
cause Debtor had an interest in the oil
before extraction and Lender’s security in-
terest attached to the oil as extracted, the
oil is ““as-extracted collateral.”

Example 6: Debtor owns an interest in
oil that is to be extracted and contracts to
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sell the oil to Buyer at the wellhead. In an
authenticated agreement, Debtor agrees to
sell to Lender the right to payment from
Buyer. This right to payment is an ac-
count that constitutes ‘‘as-extracted collat-
eral.” If Lender then resells the account to
Financer, Financer acquires a security in-
terest. However, inasmuch as the debtor-
seller in that transaction, Lender, had no
interest in the oil before extraction, Fi-
nancer’s collateral (the account it owns) is
not ‘“‘as-extracted collateral.”

Example 7: Under the facts of Example
6, before extraction, Buyer grants a securi-
ty interest in the oil to Bank. Although
Bank’s security interest attaches when the
oil is extracted, Bank’s security interest is
not in ‘“‘as-extracted collateral,” inasmuch
as its debtor, Buyer, did not have an inter-
est in the oil before extraction.

5. Receivables-related Definitions.

a. ‘“Account”; ‘“Health-Care-Insur-
ance Receivable’; ‘‘As-Extracted Col-
lateral.” The definition of ‘‘account” has
been expanded and reformulated. It is no
longer limited to rights to payment relating
to goods or services. Many categories of
rights to payment that were classified as
general intangibles under former Article 9
are accounts under this Article. Thus, if they
are sold, a financing statement must be filed
to perfect the buyer’s interest in them.
Among the types of property that are ex-
pressly excluded from the definition is “a
right to payment for money or funds ad-
vanced or sold.” As defined in Section 1-201,
“money”’ is limited essentially to currency.
As used in the exclusion from the definition
of “account,”” however, ‘“‘funds’’ is a broader
concept (although the term is not defined).
For example, when a bank-lender credits a
borrower’s deposit account for the amount of
a loan, the bank’s advance of funds is not a
transaction giving rise to an account.

The definition of ‘‘health-care-insurance
receivable” is new. It is a subset of the
definition of ‘‘account.’”” However, the rules
generally applicable to account debtors on
accounts do not apply to insurers obligated
on health-care-insurance receivables. See
Sections 9-404(e), 9—405(d), 9-4064).
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Note that certain accounts also are ‘‘as-
extracted collateral.” See Comment 4.c., Ex-
amples 6 and 7.

b. “Chattel Paper”; ‘“Electronic
Chattel Paper”; ‘“Tangible Chattel Pa-
per.” “Chattel paper’ consists of a mone-
tary obligation together with a security in-
terest in or a lease of specific goods if the
obligation and security interest or lease are
evidenced by “a record or records.” The
definition has been expanded from that
found in former. Article 9 to include records
that evidence a monetary obligation and a
security interest in specific goods and soft-
ware used in the goods, a security interest in
specific goods and license of software used in
the goods, or a lease of specific goods and
license of software used in the goods. The
expanded definition covers transactions in
which the debtor’s or lessee’s monetary obli-
gation includes amounts owed with respect to
software used in the goods. The monetary
obligation with respect to the software need
not be owed under a license from the secured
party or lessor, and the secured party or
lessor need not be a party to the license
transaction itself. Among the types of mone-
tary obligations that are included in ‘‘chattel
paper’”’ are amounts that have been advanced
by the secured party or lessor to enable the
debtor or lessee to acquire or obtain financ-
ing for a license of the software used in the
goods.* The definition also makes clear that
rights to payment arising out of credit-card
transactions are not chattel paper.

Charters of vessels are expressly excluded
from the definition of chattel paper; they are
accounts. The term ‘“charter’ as used in this
section includes bareboat charters, time
charters, successive voyage charters, con-
tracts of affreightment, contracts of carriage,
and all other arrangements for the use of
vessels. Under former Section 9-105, only if
the evidence of an obligation consisted of “a
writing or writings” could an obligation
qualify as chattel paper. In this Article, tra-
ditional, written chattel paper is included in
the definition .of “tangible chattel paper.”
‘“Electronic chattel paper’ is chattel paper
that is stored in an electronic medium in-

* Amendments in italics approved by the Per-
manent Editorial Board for Uniform Commercial
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stead of in tangible form. The concept of an
electronic medium should be construed lib-
erally to include electrical, digital, magnetic,
optical, electromagnetic, or any other cur-
rent or similar emerging technologies.

The definition of electronic chattel paper
does not dictate that it be created in any
particular fashion. For example, a record
consisting of a tangible writing may be con-
verted to electronic form (e.g., by creating
electronic images of a signed writing). Or,
records may be initially created and executed
in electronic form (e.g., a lessee might au-
thenticate an electronic record of a lease
that is then stored in electronic form). In
either case the resulting records are elec-
tronic chattel paper.

¢. “Instrument”; “Promissory Note.”
The definition of “instrument” includes a
negotiable instrument. As under former Sec-
tion 9-105, it also includes any other right to
payment of a monetary obligation that is
evidenced by a writing of a type that in
ordinary course of business is transferred by
delivery (and, if necessary, an indorsement
or assignment). Except in the case of chattel
paper, the fact that an instrument is secured
by a security interest or encumbrance on
property does not change the character of
the instrument as such or convert the com-
bination of the instrument and collateral
into a separate classification of personal
property. The definition makes clear that
rights to payment arising out of credit-card
transactions are not instruments. The defi-
nition of “promissory note’’ is new, necessi-
tated by the inclusion of sales of promissory
notes within the scope of Article 9. It explic-
itly excludes obligations arising out of *‘or-
ders” to pay (e.g.,, checks) as opposed to
“promises”’ to pay. See Section 3-104.

d. “General Intangible’’; “Payment
Intangible.” ‘‘General intangible’” is the
residual category of personal property, in-
cluding things in action, that is not included
in the other defined types of collateral. Ex-
amples are various categories of intellectual
property and the right to payment of a loan
of funds that is not evidenced by chattel

Code October 20, 1999.

821




§ 9-102

paper or an instrument. As used in the defi-
nition of ‘“‘general intangible,” ‘things in
action” includes rights that arise under a
license of intellectual property, including the
right to exploit the intellectual property
without liability for infringement. The defi-
nition has been revised to exclude commer-
cial tort claims, deposit accounts, and letter-
of-credit rights. Each of the three is a sepa-
rate type of collateral. One important conse-
quence of this exclusion is that tortfeasors
(commercial tort claims), banks (deposit ac-
counts), and persons obligated on letters of
credit (letter-of-credit rights) are not ‘“‘ac-
count debtors” having the rights and obli-
gations set forth in Sections 9404, 9-405,
and 9-406. In particular, tortfeasors, banks,
and persons obligated on letters of credit are
not obligated to pay an assignee (secured
party) upon receipt of the notification de-
scribed in Section 9-404(a). See Comment
5.h. Another important consequence relates
to the adequacy of the description in the
security agreement. See Section 9-108.

“Payment intangible” is a subset of the
definition of ‘‘general intangible.”” The sale
of a payment intangible is subject to this
Article. See Section 9-109(a)(3). Virtually
any intangible right could give rise to a right
to payment of money once one hypothesizes,
for example, that the account debtor is in
breach of its obligation. The term ‘“‘payment
intangible,” however, embraces only those
general intangibles ‘“under which the ac-
count debtor’s principal obligation is a mon-
etary obligation.” (Emphasis added.) '

In classifying intangible collateral, a court
should begin by identifying the particular
rights that have been assigned. The account
debtor (promisor) under a particular con-
tract may owe several types of monetary
obligations as well as other, nonmonetary
obligations. If the promisee’s right to pay-
ment of money is assigned separately, the
right is an account or payment intangible,
depending on how the account debtor’s obli-
gation arose. When all the promisee’s rights
are assigned together, an account, a pay-
ment intangible, and a general intangible all
may be involved, depending on the nature of
the rights.

A right to the payment of money is fre-
quently buttressed by ancillary covenants,
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such as covenants in a purchase agreement,
note, or mortgage requiring insurance on the
collateral or forbidding removal of the collat-
eral, or covenants to preserve the creditwor-
thiness of the promisor, such as covenants
restricting dividends and the like. This Arti-
cle does not treat these ancillary rights sepa-
rately from the rights to payment to which
they relate. For example, attachment and
perfection of an assignment of a right to
payment of a monetary obligation, whether
it be an account or payment intangible, also
carries these ancillary rights.

Every ‘“payment intangible” is also a
‘““general intangible.” Likewise, ‘‘software”
is a “‘general intangible” for purposes of this
Article. See Comment 25. Accordingly, ex-
cept as otherwise provided, statutory provi-
sions applicable to general intangibles apply
to payment intangibles and software.

e. “Letter-of-Credit Right.” The term
“letter-of-credit right” embraces the rights
to payment and performance under a letter
of credit (defined in Section 5-102). Howev-
er, it does not include a beneficiary’s right to
demand payment or performance. Transfer
of those rights to a transferee beneficiary is
governed by Article 5. See Sections 9-107,
Comment 4, and 9-329, Comments 3 and 4.

f. ‘‘Supporting Obligation.” This new
term covers the most common types of credit
enhancements—suretyship obligations (in-
cluding guarantees) and letter-of-credit
rights that support one of the types of collat-
eral specified in the definition. As explained
in Comment 2.a., suretyship law determines
whether an obligation is ‘“‘secondary” for
purposes of this definition. Section 9-109
generally excludes from this Article transfers
of interests in insurance policies. However,
the regulation of a secondary obligation as
an insurance product does not necessarily
mean that it is a “policy of insurance” for
purposes of the exclusion in Section 9-109.
Thus, this Article may cover a secondary
obligation (as a supporting obligation), even
if the obligation is issued by a regulated
insurance company and the obligation is
subject to regulation as an ‘“insurance”
product.

This Article contains rules explicitly gov-
erning attachment, perfection, and priority
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of security interests in supporting obli-
gations. See Sections 9-203, 9-308, 9-310,
and 9-322. These provisions reflect the prin-
ciple that a supporting obligation is an inci-
dent of the collateral it supports.

Collections of or other distributions under
a supporting obligation are “proceeds’” of
the supported collateral as well as ‘“‘pro-
ceeds” of the supporting obligation itself.
See Section 9-102 (defining ‘‘proceeds’) and
Comment 13.b. As such, the collections and
distributions are subject to the priority rules
applicable to proceeds generally. See Section
9-322. However, under the special rule gov-
erning security interests in a letter-of-credit
right, a secured party’s failure to obtain
control (Section 9-107) of a letter-of-credit
right supporting collateral may leave its se-
curity interest exposed to a priming interest
of a party who does take control. See Section
9-329 (security interest in a letter-of-credit
right perfected by control has priority over a
conflicting security interest).

g. “Commercial Tort Claim.” This
term is new. A tort claim may serve as
original collateral under this Article only if it
is a “commercial tort claim.” See Section 9-
109(d). Although security interests in com-
mercial tort claims are within its scope, this
Article does not override other applicable
law restricting the assignability of a tort
claim. See Section 9-401. A security interest
in a tort claim also may exist under this
Article if the claim is proceeds of other col-
lateral.

h. “Account Debtor.” An ‘‘account
debtor” is a person obligated on an account,
chattel paper, or general intangible. The ac-
count debtor’s obligation often is a monetary
obligation; however, this is not always the
case. For example, if a franchisee uses its
rights under a franchise agreement (a gener-
al intangible) as collateral, then the franchi-
sor is an “account debtor.” As a general
matter, Article 3, and not Article 9, governs
obligations on negotiable instruments. Ac-
cordingly, the definition of ‘“account debtor”
excludes obligors on negotiable instruments
constituting part of chattel paper. The prin-
cipal effect of this change from the definition
in former Article 9 is that the rules in Sec-
tions 9403, 9404, 9405, and 9-406, deal-
ing with the rights of an assignee and duties
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of an account debtor, do not apply to an
assignment of chattel paper in which the
obligation to pay is evidenced by a negotiable
instrument. (Section 9-406(d), however, does
apply to promissory notes, including negotia-
ble promissory notes.) Rather, the assignee’s
rights are governed by Article 3. Similarly,
the duties of an obligor on a nonnegotiable
instrument are governed by non-Article 9
law unless the nonnegotiable instrument is a
part of chattel paper, in which case the obli-
gor is an account debtor.

i. Receivables Under Government
Entitlement Programs. This Article does
not contain a defined term that encompasses
specifically rights to payment or perfor-
mance under the many and varied govern-
ment entitlement programs. Depending on
the nature of a right under a program, it
could be an account, a payment intangible, a
general intangible other than a payment in-
tangible, or another type of collateral. The
right also might be proceeds of collateral
(e.g., crops).

6. Investment-Property-Related

Definitions: “Commodity Account’’;
“Commodity Contract”; ‘“Commodity
Customer”’; “Commodity Intermedi-

ary’’; “Investment Property.” These defi-
nitions are substantially the same as the
corresponding definitions in former Section
9-115. “Investment property”’ includes secu-
rities, both certificated and uncertificated,
securities accounts, security entitlements,
commodity accounts, and commodity con-
tracts. The term investment property in-
cludes a ‘“securities account” in order to
facilitate transactions in which a debtor
wishes to create a security interest in all of
the investment positions held through a par-
ticular account rather than in particular po-
sitions carried in the account. Former Sec-
tion 9-115 was added in conjunction with
Revised Article 8 and contained a variety of
rules applicable to security interests in in-
vestment property. These rules have been
relocated to the appropriate sections of Arti-
cle 9. See, e.g., Sections 9-203 (attachment),
9-314 (perfection by control), 9-328 (priori-

ty).

The terms “security,” ‘‘security entitle-
ment,” and related terms are defined in

&
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Section 8-102, and the term ‘‘securities ac-
count”’ is defined in Section 8-501. The
terms ‘‘commodity account,” ‘‘commodity
contract,”” ‘“‘commodity customer,” and
“‘commodity intermediary”’ are defined in
this section. Commodity contracts are not
“securities’’ or ‘“financial assets” under Ar-
ticle 8. See Section 8-103(f). Thus, the rela-
tionship between commodity intermediaries
and commodity customers is not governed by
the indirect-holding-system rules of Part 5 of
Article 8. For securities, Article 9 contains
rules on security interests, and “Article 8
contains rules on the rights of transferees,
including secured parties, on such matters as
the rights of a transferee if the transfer was
itself wrongful and gives rise to an adverse
claim. For commodity contracts, Article 9
establishes rules on security interests, but
questions of the sort dealt with in Article 8
for securities are left to other law.

The indirect-holding-system rules of Arti-
cle 8 are sufficiently flexible to be applied to
new developments in the securities and fi-
nancial markets, where that is appropriate.
Accordingly, the definition of ‘‘commodity
contract” is narrowly drafted to ensure that
it does not operate as an obstacle to the
application of the Article 8 indirect-holding-
system rules to new products. The term
‘“‘commodity contract” covers those contracts
that are traded on or subject to the rules of a
designated contract market and foreign com-
modity contracts that are carried on the
books of American commodity intermediar-
ies. The effect of this definition is that the
category of commodity contracts that are
excluded from Article 8 but governed by
Article 9 is essentially the same as the cate-
gory of contracts that fall within the exclu-
sive regulatory jurisdiction of the federal
Commodity Futures Trading Commission.

Commodity contracts are different from
securities or other financial assets. A person
who enters into a commodity futures con-
tract is not buying an asset having a certain
value and holding it in anticipation of in-
crease in value. Rather the person is enter-
ing into a contract to buy or sell a commodi-
ty at set price for delivery at a future time.
That contract may become advantageous or
disadvantageous as the price of the commod-
ity fluctuates during the term of the con-
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tract. The rules of the commodity exchanges
require that the contracts be marked to mar-
ket on a daily basis; that is, the customer
pays or receives any increment attributable
to that day’s price change. Because commod-
ity customers may incur obligations on their
contracts, they are required to provide col-
lateral at the outset, known as ‘“‘original
margin,” and may be required to provide
additional amounts, known as ‘“variation
margin,”’ during the term of the contract.

The most likely setting in which a person
would want to take a security interest in a
commodity contract is where a lender who is
advancing funds to finance an inventory of a
physical commodity requires the borrower to
enter into a commodity contract as a hedge
against the risk of decline in the value of the
commodity. The lender will want to take a
security interest in both the commodity it-
self and the hedging commodity contract.
Typically, such arrangements are structured
as security interests in the entire commodity
account in which the borrower carries the
hedging contracts, rather than in individual
contracts.

One important effect of including com-
modity contracts and commodity accounts in
Article 9 is to provide a clearer legal struc-
ture for the analysis of the rights of com-
modity clearing organizations against their
participants and futures commission mer-
chants against their customers. The rules
and agreements of commodity clearing orga-
nizations generally provide that the clearing
organization has the right to liquidate any
participant’s positions in order to satisfy ob-
ligations of the participant to the clearing
corporation. Similarly, agreements between
futures commission merchants and their
customers generally provide that the futures
commission merchant has the right to liqui-
date a customer’s positions in order to satis-
fy obligations of the customer to the futures
commission merchant.

The main property that a commodity in-
termediary holds as collateral for the obli-
gations that the commodity customer may
incur under its commeodity contracts is not
other commodity contracts carried by the
customer but the other property that the
customer has posted as margin. Typically,
this property will be securities. The com-
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modity intermediary’s security interest in
such securities is governed by the rules of
this Article on security interests in securi-
ties, not the rules on security interests in
commodity contracts or commodity accounts.

Although there are significant analytic
and regulatory differences between commod-
ities and securities, the development of com-
modity contracts on financial products in the
past few decades has resulted in a system in
which the commodity markets and securities
markets are closely linked. The rules on
security interests in commodity contracts
and commodity accounts provide a structure
that may be essential in times of stress in
the financial markets. Suppose, for example
that a firm has a position in a securities
market that is hedged by a position in a
commodity market, so that payments that
the firm is obligated to make with respect to
the securities position will be covered by the
receipt of funds from the commodity posi-
tion. Depending upon the settlement cycles
of the different markets, it is possible that
the firm could find itself in a position where
it is obligated to make the payment with
respect to the securities position before it
receives the matching funds from the com-
modity position. If cross-margining arrange-
ments have not been developed between the
two markets, the firm may need to borrow
funds temporarily to make the earlier pay-
ment. The rules on security interests in in-
vestment property would facilitate the use of
positions in one market as collateral for
loans needed to cover obligations in the oth-
er market.

7. Consumer-Related Definitions:
‘“Consumer Debtor’’; “Consumer
Goods”; “Consumer-goods transac-

tion”’; ““Consumer Obligor’’; “Consumer
Transaction.”” The definition of ‘“‘consumer
goods”’ (discussed above) is substantially the
same as the definition in former Section 9-
109. The definitions of ‘“‘consumer debtor,”
“consumer obligor,” ‘‘consumer-goods trans-
action,” and ‘‘consumer transaction’ have
been added in connection with various new
(and old) consumer-related provisions and to
designate certain provisions that are inappli-
cable in consumer transactions.

“Consumer-goods transaction” is a subset
of “consumer transaction.”’ Under each defi-
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nition, both the obligation secured and the
collateral must have a personal, family, or
household purpose. However, ‘‘mixed” busi-
ness and personal transactions also may be
characterized as a consumer-goods transac-
tion or consumer transaction. Subparagraph
(A) of the definition of consumer-goods
transactions and clause (i) of the definition
of consumer transaction are primary pur-
poses tests. Under these tests, it is necessary
to determine the primary purpose of the
obligation or obligations secured. Subpara-
graph (B) and clause (iii) of these definitions
are satisfied if any of the collateral is con-
sumer goods, in the case of a consumer-
goods transaction, or “is held or acquired
primarily for personal, family, or household
purposes,” in the case of a consumer trans-
action. The fact that some of the obligations
secured or some of the collateral for the
obligation does not satisfy the tests (e.g,
some of the collateral is acquired for a busi-
ness purpose) does not prevent a transaction
from being a ‘‘consumer transaction” or-
“‘consumer-goods transaction.”

8. Filing-Related Definitions: “Con-
tinuation Statement”; “File Number”;
“Filing Office”; “Filing-office Rule’’;
“Financing Statement’’; “Fixture Fil-
ing”; ‘“Manufactured-Home Transac-
tion’’; “New Debtor’’; “Original Debt-
or’’; “Public-Finance Transaction”;
“Termination Statement”; ‘“Transmit-
ting Utility.” These definitions are used
exclusively or primarily in the filing-related
provisions in Part 5. Most are self-explanato-
ry and are discussed in the Comments to
Part 5. A financing statement filed in a
manufactured-home transaction or a public-
finance transaction may remain effective for
30 years instead of the § years applicable to
other financing statements. See Section 9-
515(b). The definitions relating to medium
neutrality also are significant for the filing
provisions. See Comment 9.

The definition of ‘‘transmitting utility”’
has been revised to embrace the business of
transmitting communications generally to
take account of new and future types of
communications technology. The term desig-
nates a special class of debtors for whom
separate filing rules are provided in Part 5,
thereby obviating the many local fixture fil-
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ings that would be necessary under the rules
of Section 9-501 for a far-flung public-utility
debtor. A transmitting utility will not neces-
sarily be regulated by or operating as such in
a jurisdiction where fixtures are located: For
example, a utility might own transmission
lines in a jurisdiction, although the utility
generates no power and has no customers in
the jurisdiction.

9. Definitions Relating to Medium
Neutrality.

a. “Record.”” In many,-but net all, in-
stances, the term ‘‘record’’ replaces the term
“writing”’ and ‘‘written.”” A “‘record” in-
cludes information that is in intangible form
(e.g., electronically stored) as well as tangi-
ble form (e.g., written on paper). Given the
rapid development and commercial adoption
of modern communication and storage tech-
nologies, requirements that documents or
communications be ‘‘written,” ‘‘in writing,”
or otherwise in tangible form do not neces-
sarily reflect or aid commercial practices.

A “‘record”’ need not be permanent or in-
destructible, but the term does not include
any oral or other communication that is not
stored or preserved by any means. The infor-
mation must be stored on paper or in some
other medium. Information that has not
been retained other than through human
memory does not qualify as a record. Exam-
ples of current technologies commercially
used to communicate or store information
include, but are not limited to, magnetic
media, optical discs, digital voice messaging
systems, electronic mail, audio tapes, and
photographic media, as well as paper. “Rec-
ord” is an inclusive term that includes all of
these methods of storing or communicating
information. Any “writing” is a record. A
record may be authenticated. See Comment
9.b. A record may be created without the
knowledge or intent of a particular person.

Like the terms ‘‘written’ or “in writing,”
the term ‘‘record” does not establish the
purposes, permitted uses, or legal effect that
a record may have under any particular pro-
vision of law. Whatever is filed in the Article
9 filing system, including financing state-
ments, continuation statements, and termi-
nation statements, whether transmitted in
tangible or intangible form, would fall within
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the definition. However, in some instances,
statutes or filing-office rules may require
that a paper record be filed. In such cases,
even if this Article permits the filing of an
electronic record, compliance with those
statutes or rules is necessary. Similarly, a
filer must comply with a statute or rule that
requires a particular type of encoding or
formatting for an electronic record.

This Article sometimes uses the terms
“for record,” “of record,” ‘‘record or legal
title,” and ‘“record owner.” Some of these
are terms traditionally used in real-property
law. The definition of “‘record” in this Arti-
cle now explicitly excepts these usages from
the defined term. Also, this Article refers to
a record that is filed or recorded in real-
property recording systems to record a mort-
gage as a “‘record of a mortgage.” This usage
recognizes that the defined term “mortgage”
means an interest in real property; it does
not mean the record that evidences, or is
filed or recorded with respect to, the mort-
gage. -

b. ‘‘Authenticate’”; ‘“‘Communicate”;
“Send.” The terms ‘‘authenticate’” and
“authenticated”” generally replace ‘‘sign”’
and “signed.” ‘‘Authenticated” replaces and
broadens the definition of “signed,”” in Sec-
tion 1-201, to encompass authentication of
all records, not just writings. (References to
authentication of, e.g., an agreement, de-
mand, or notification mean, of course, au-
thentication of a record containing an agree-
ment, demand, or notification.). The terms
‘‘communicate’” and ‘“‘send” also contem-
plate the possibility of communication by
nonwritten media. These definitions include
the act of transmitting both tangible and
intangible records. The definition of “send”
replaces, for purposes of this Article, the
corresponding term in Section 1-201. The
reference to ‘“‘usual means of commuhi@:a-
tion” in that definition contemplates an in-
quiry into the appropriateness of the method
of transmission used in the particular cir-
cumstances involved.

10. Scope-Related Definitions.

a. Expanded Scope of Article: ‘“Agri-
cultural Lien”; ‘‘Consignment’; “Pay-
ment Intangible’’; ‘Promissory Note.”
These new definitions reflect the expanded
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scope of Article 9, as provided in Section 9-
109(a).

b. Reduced Scope of Exclusions:
“Governmental Unit’’; ‘“Health-Care-
Insurance Receivable’’; ‘“Commercial
Tort Claims.” These new definitions reflect
the reduced scope of the exclusions, provided
in Section 9-109(c) and (d), of transfers by
governmental debtors and assignments of
interests in insurance policies and commer-
cial tort claims.

11;: Choice-of-Law-Related. Defini-
tions: ‘“‘Certificate of Title”’; ‘“Govern-
mental Unit”; “Jurisdiction of Organi-
zation’’; ‘“‘Registered Organization’;
“State.”” These new definitions reflect the
changes in the law governing perfection and
priority of security interests and agricultural
liens provided in Part 3, Subpart 1.

Not every organization that may provide
information about itself in the public rec-
ords is a ‘‘registered organization.” For ex-
ample, a general partnership is not a ‘“‘reg-
istered organization,” even if it files a
statement of partnership authority under
Section 303 of the Uniform Partnership Act
(1994) or an assumed name (‘‘dba”) certifi-
cate. This is because the State under whose
law the partnership is organized is not re-
quired to maintain a public record showing
that the partnership has been organized. In
contrast, corporations, limited liability com-
panies, and limited partnerships are ‘‘regis-
tered organizations.”

12. Deposit-Account-Related Defini-
tions: “Deposit Account”; ‘“‘Bank.” The
revised definition of ‘‘deposit account’’ incor-
porates the definition of ‘“bank,” which is
new. The definition derives from the defini-
tions of “bank” in Sections 4-105(1) and
4A-105(a)(2), which focus on whether the
organization is “engaged in the business of
banking.”

Deposit accounts evidenced by Article 9
“instruments” are excluded from the term
“deposit account.”’ In contrast, former Sec-
tion 9-105 excluded from the former defini-
tion ‘““an account evidenced by a certificate of
deposit.”’ The revised definition clarifies the
proper treatment of nonnegotiable or uncer-
tificated certificates of deposit. Under the
definition, an uncertificated certificate of de-
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posit would be a deposit account (assuming
there is no writing evidencing the bank’s
obligation to pay) whereas a nonnegotiable
certificate of deposit would be a deposit ac-
count only if it is not an “instrument” as
defined in this section (a question that turns
on whether the nonnegotiable certificate of
deposit is ‘““of a type that in ordinary course
of business is transferred by delivery with
any necessary indorsement or assignment.’’)

A deposit account evidenced by an instru-
ment is subject to the rules applicable to
instruments generally. As a consequence, a
security interest in such an instrument can-
not be perfected by “‘control’”’ (see Section 9-
104), and the special priority rules applicable
to deposit accounts (see Sections 9-327 and
9-340) do not apply.

The term ‘“‘deposit account” does not in-
clude ““investment property,” such as securi-
ties and security entitlements. Thus, the
term also does not include shares in a mon-
ey-market mutual fund, even if the shares.
are redeemable by check.

13. Proceeds-Related Definitions:
‘“Cash Proceeds”; ‘“Noncash Proceeds’’;
“Proceeds.” The revised definition of “pro-
ceeds” expands the definition beyond that
contained in former Section 9-306 and re-
solves ambiguities in the former section.

a. Distributions on Account of Col-
lateral. The phrase “whatever is collected
on, or distributed on account of, collateral,”
in subparagraph (B), is broad enough to
cover cash or stock dividends distributed on
account of securities or other investment
property that is original collateral. Compare
former Section 9-306 (“‘Any payments or
distributions made with respect to invest-
ment property collateral are proceeds.”).
This section rejects the holding of FDIC v.
Hastie, 2 F.3d 1042 (10th Cir. 1993) (postpe-
tition cash dividends on stock subject to a
prepetition pledge are not ‘“‘proceeds” under
Bankruptcy Code Section 552(b)), to the ex-
tent the holding relies on the Article 9 defi-
nition of ‘‘proceeds.”

b. Distributions on Account of Sup-
porting Obligations. Under subparagraph
(B), collections on and distributions on ac-
count of collateral consisting of various cred-
it-support arrangements (‘“‘supporting obli-
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gations,” as 'defined in Section 9-102) also
are proceeds. Consequently, they are afford-
ed treatment identical to proceeds collected
from or distributed by the obligor on the
underlying (supported) right to payment or
other collateral. Proceeds of supporting obli-
gations also are proceeds of the underlying
rights to payment or other collateral.

c. Proceeds of Proceeds. The defini-
tion of ‘“‘proceeds” no longer provides that
proceeds of proceeds are themselves pro-
ceeds. That idea is expressed.in the revised
definition of ‘“‘collateral’” in Section 9-102.
No change in meaning is intended.

d. Proceeds Received by Person Who
Did Not Create Security Interest. When
collateral is sold subject to a security inter-
est and the buyer then resells the collateral,
a question arose under former Article 9 con-
cerning whether the ‘‘debtor’”” had ‘re-
ceived” what the buyer received on resale
and, therefore, whether those receipts were
“proceeds’” under former -Section 9-306(2).
This Article contains no requirement that
property be “received” by the debtor for the
property to qualify as proceeds. It is neces-
sary only that the property be traceable,
directly or indirectly, to the original collater-
al.

e. Cash Proceeds and Noncash Pro-
ceeds. The definition of ‘‘cash proceeds” is
substantially the same as the corresponding
definition in former Section 9-306. The
phrase “‘and the like’”” covers property that is
functionally equivalent to ‘‘money, checks,
or deposit accounts,” such-as some money-
market accounts that are securities or part
of securities entitlements. Proceeds other
than cash proceeds are noncash proceeds.

14. Consignment-Related Defini-
tions: “Consignee’; ‘“Consignment”’;
“Consignor.” The definition of “consign-
ment”’ excludes, in subparagraphs (B) and
(C), transactions for which filing would be
inappropriate or of insufficient benefit to
justify the costs. A consignment excluded
from the application of this Article by one of
those subparagraphs may still be a true con-
signment; however, it is governed by non-
Article 9 law. The definition also excludes, in
subparagraph (D), what have been called
‘““consignments intended for security.” These
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‘“‘consignments’ are not bailments but se-
cured transactions. Accordingly, all of Article
9 applies to them. See Sections 1-201(37), 9-
109(a)(1). The ‘‘consignor’ is the person
who delivers goods to the ‘‘consignee’” in a
consignment.

The definition of “‘consignment” requires
that the goods be delivered ‘“to a merchant
for the purpose of sale.” If the goods are
delivered for another purpose as well, such
as milling or processing, the transaction is a
consignment nonetheless because a purpose
of the delivery is ‘“‘sale.” On the other hand,
if a merchant-processor-bailee will not be
selling the goods itself but will be delivering
to buyers to which the owner-bailor agreed
to sell the goods, the transaction would not
be a consignment.

15. “Accounting.” This definition de-
scribes the record and information that a
debtor is entitled to request under Section
9-210. 4

16. “Document.” The definition of
“document’ is unchanged in substance from
the corresponding definitions in former Sec-
tion 9-105. See Section 1-201(15) and Com-
ment 15. '

17. “Encumbrance’’; ‘“Mortgage.”
The definitions of ‘‘encumbrance” and
“mortgage” are unchanged in substance
from the corresponding definitions in former
Section 9-105. They are used primarily in
the special real-property-related priority and
other provisions relating to crops, fixtures,
and accessions. :

18. “Fixtures.” This definition is un-
changed in substance from the correspond-
ing definition in former Section 9-313. See
Section 9-334 (priority of security mterests
in fixtures and crops).

19. “Good Faith.” This Article expands
the definition of “‘good faith” to include ‘‘the
observance of reasonable commercial stan-
dards of fair dealing.”” The definition in this
section applies when the term is used in this
Article, and the same concept applies in the
context of this Article for purposes of the
obligation of good faith imposed by Sectlon
1-203. See subsection (c).

828




Art. 9

20. ‘“Lien Creditor” This definition is
unchanged in substance from the corre-
sponding definition in former Section 9-301.

21. “New Value.” This Article deletes
former Section 9-108. Its broad formulation
of new value, which embraced the taking of
after-acquired collateral for a pre-existing
claim, was unnecessary, counterintuitive,
and ineffective for its original purpose of
sheltering after-acquired collateral from at-
tack as a voidable preference in bankruptcy.
The new definition derives from Bankruptcy
Code Section 547(a). The term is used with
respect to temporary perfection of security
interests in instruments, certificated securi-
ties, or negotiable documents under Section
9-312(e) and with respect to chattel paper
priority in Section 9-330.

22. ‘“‘Person Related To.”” Section 9-
615 provides a special method for calculating
a deficiency or surplus when ‘“‘the secured
party, a person related to the secured party,
or a secondary obligor”’ acquires the collater-
al at a foreclosure disposition. Separate defi-
nitions of the term are provided with respect
to an individual secured party and with re-
spect to a secured party that is an organiza-
tion. The definitions are patterned on the
corresponding definition in Section 1.301(32)
of the Uniform Consumer Credit Code
(1974).

23. “Proposal.” This definition de-
scribes a record that is sufficient to propose
to retain collateral in full or partial satisfac-
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tion of a secured obligation. See Sections 9-
620, 9-621, 9-622.

24. “Pursuant to Commitment.” This
definition is unchanged in substance from
the corresponding definition in former Sec-
tion 9-105. It is used in connection with
special priority rules applicable to future ad-
vances. See Section 9-323.

25. “Software.”” The definition of “soft-
ware”’ is used in connection with the priority
rules applicable to purchase-money security
interests. See Sections 9-103, 9-324. Soft-
ware, like a payment intangible, is a type of
general intangible for purposes of this Arti-
cle. See Comment 4.a., above, regarding the
distinction between “goods’’ and ‘‘software.”

26. Terminology: “Assignment” and
“Transfer.” In numerous provisions, this
Article refers to the ‘“‘assignment’ or the
“transfer”” of property interests. These
terms and their derivatives are not defined.
This Article generally follows common usage
by using the terms ‘‘assignment” and “as-
sign’’ to refer to transfers of rights to pay-
ment, claims, and liens and other security
interests. It generally uses the term ‘“‘trans-
fer” to refer to other transfers of interests in
property. Except when used in connection
with a letter-of-credit transaction (see Sec-
tion 9-107, Comment 4), no significance
should be placed on the use of one term or
the other. Depending on the context, each
term may refer to the assignment or transfer
of an outright ownership interest or to the
assignment or transfer of a limited interest,
such as a security interest.

§ 9-103. Purchase-Money Security Interest; Application of Pay-
ments; Burden of Establishing.

(a) [Definitions.] In this section:

(1) ‘““purchase-money collateral” means goods or software that secures a pur-
chase-money obligation incurred with respect to that collateral; and

(2) “‘purchase-money obligation’ means an obligation of an obligor incurred as
all or part of the price of the collateral or for value given to enable the
debtor to acquire rights in or the use of the collateral if the value is in fact

s0 used.

(b) [Purchase-money security interest in goods.] A security interest in
goods is a purchase-money security interest:

(1) to the extent that the goods are purchase-money collateral with respect to

that security interest;
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(2) if the security interest is in inventory that is or was purchase-money
collateral, also to the extent that the security interest secures a purchase-
money obligation incurred with respect to other inventory in which the
secured party holds or held a purchase-money security interest; and

(3) also to the extent that the security interest secures a purchase-money
obligation .incurred with respect to software in which the secured party
holds or held a purchase-money security interest.

(c) [Purchase-money security interest in software.] A security interest in
software is a purchase-money security interest to the extent that the security
interest also secures a purchase-money obligation incurred with respect to goods in
which the secured party holds or held a purchase-money security interest if:

(1) the debtor acquired its interest in the software in an integrated transaction
in which it acquired an interest in the goods; and

(2) the debtor acquired its interest in the software for the principal purpose of
using the software in the goods.

(d) [Consignor’s inventory purchase-money security interest.] The se-
curity interest of a consignor in goods that are the subject of a consignment is a
purchase-money security interest in inventory. ‘

(e) [Application of payment in non-consumer-goods transaction.] In a
transaction other than a consumer-goods transaction, if the extent to which a
security interest is'a purchase-money security interest depends on the application
of a payment to a particular obligation, the payment must be applied:

(1) in accordance with any reasonable method of application to which the

parties agree;

(2) in the absence of the parties’ agreement to a reasonable method, in
accordance with any intention of the obligor manifested at or before the
time of payment; or

(3) in the absence of an agreement to a reasonable method and a timely
manifestation of the obligor’s intention, in the following order:

(A) to obligations that are not secured; and )

(B) if more than one obligation is secured, to obligations "secured by
purchase-money security interests in the order in whlch those obli-
gations were incurred. . :

(f) [No loss of status of purchase-money security interest in non-
consumer-goods tramsaction.] In a transaction other than a consumer-goods
transaction, a purchase-money security interest does not lose its status as such,

even if:

(1) the purchase-money collateral also secures an obligation that is not a
purchase-money obligation;

(2) collateral that is not purchase-money collateral also secures the purchase-
money obligation; or : :

~(3) the purchase-money obligation has been renewed, refinanced, consolidated,
or restructured. :
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(g) [Burden of proof in non-consumer-goods transaction.] In a transac-
tion other than a consumer-goods transaction, a secured party claiming a purchase-
money security interest has the burden of establishing the extent to which the

security interest is a purchase-money security interest.

(h) [Non-consumer-goods transactions; no inference.] The limitation of
the rules in subsections (e), (f), and (g) to transactions other than consumer-goods
transactions is intended to leave to the court the determination of the proper rules
in consumer-goods transactions. The court may not infer from that limitation the
nature of the proper rule in consumer-goods transactions and may continue to
apply established approaches.

Official Comment

1. Sowurce. Former Section 9-107. problem of cross-collateralized purchase-

2. Scope of This Section. Under Sec-
tion 9-309(1), a purchase-money security in-
terest in consumer goods is perfected when
it attaches. Sections 9-317 and 9-324 pro-
vide special priority rules for purchase-mon-
ey security interests in a variety of contexts.
This section explains when a security inter-
est enjoys purchase-money status.

3. *“Purchase-Money Collateral’;
“Purchase-Money Obligation”; *‘Pur-
chase-Money Security Interest.” Subsec-
tion (a) defines ‘‘purchase-money collateral”
and ‘‘purchase-money obligation.”” These
terms are essential to the description of
what constitutes a purchase-money security
interest under subsection (b). As used in
subsection (a)(2), the definition of ‘‘pur-
chase-money obligation,” the ‘“‘price” of col-
lateral or the ‘‘value given to enable’” in-
cludes obligations for expenses incurred in
connection with acquiring rights in the col-
lateral, sales taxes, duties, finance charges,
interest, freight charges, costs of storage in
transit, demurrage, administrative charges,
expenses of collection and enforcement, at-
torney’s fees, and other similar obligations.

The concept of ‘“‘purchase-money security
interest’’ requires a close nexus between the
acquisition of collateral and the secured obli-
gation. Thus, a security interest does not
qualify as a purchase-money security inter-
est if a debtor acquires property on unse-
cured credit and subsequently creates the
security interest to secure the purchase
price.

4. Cross-Collateralization of Pur-
chase-Money Security Interests in In-
ventory. Subsection (b)(2) deals with the

money security interests in inventory. Con-
sider a simple example:

Example: Seller (S) sells an item of in-
ventory (Item-1) to Debtor (D), retaining
a security interest in Item-1 to secure
Item-1's price and all other obligations,
existing and future, of D to S. S then sells
another item of inventory to D (Item-2),
again retaining a security interest in
Item-2 to secure Item-2’s price as well as
all other obligations of D to S. D then pays
to S Item-1’s price. D then sells Item-2 to
a buyer in ordinary course of business,
who takes Item-2 free of S’s security in-
terest.

Under subsection (b)(2), S’s security interest
in Item-1 securing Item-2’s unpaid price
would be a purchase-money security inter-
est. This is so because S has a purchase-
money security interest in Item-1, Item-1
secures the price of (a ‘“‘purchase-money obli-
gation incurred with respect to”) Item-2
(“other inventory”), and Item-2 itself was
subject to a purchase-money security inter-
est. Note that, to the extent Item-1 secures
the price of Item-2, S’s security interest in
Item-1 would not be a purchase-money secu-
rity interest under subsection (b)(1). The
security interest in Item-1 is a purchase-
money security interest under subsection
(b)(1) only to the extent that Item-1 is “‘pur-
chase-money collateral,” i.e., only to the ex-
tent that Item-1 “‘secures a purchase-money
obligation incurred with respect to that col-
lateral” (i.e., Item-1). See subsection (a)(1).

5. Purchase-Money Security Inter-
ests in Goods and Software. Subsections
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(b) and (c) limit purchase-money security
interests to security interests in goods, in-
cluding fixtures, and software. Otherwise, no
change in meaning from former Section 9-
107 is intended. The second sentence of for-
mer Section 9-115(5)(f) made the purchase-
money priority rule (former Section 9-
312(4)) inapplicable to investment property.
This section’s limitation makes that provi-
sion unnecessary.

Subsection (¢) describes the limited cir-
cumstances under whiclh a- security interest
in goods may be accompanied by a purchase-
money security interest in software. The
software must be acquired by the debtor in a
transaction integrated with the transaction
in which the debtor acquired the goods, and
the debtor must acquire the software for the
principal purpose of using the software in
the goods. ‘““‘Software” is defined in Section
9-102.

6. Consignments. Under former Sec-
tion 9-114, the priority of the consignor’s
interest is similar to that of a purchase-
money security interest. Subsection (d)
achieves this result more directly, by defin-
ing the interest of a ‘‘consignor,” defined in
Section 9-102, to be a purchase-money secu-
rity interest in inventory for purposes of this
Article. This drafting convention obviates
any need to set forth special priority rules
applicable to the interest of a consignor.
Rather, the priority of the consignor’s inter-
est as against the rights of lien creditors of
the consignee, competing secured parties,
and purchasers of the goods from the con-
signee can be determined by reference to the
priority rules generally applicable to invento-
ry, such as Sections 9-317, 9-320, 9-322,
and 9-324. For other purposes, including the
rights and duties of the consignor and con-
signee as between themselves, the consignor
would remain the owner of goods under a
bailment arrangement with the consignee.
See Section 9-319.

7. Provisions Applicable Only to
Non-Consumer-Goods Transactions.

a. ‘“Dual-Status’” Rule. For transac-
tions other than consumer-goods transac-
tions, this Article approves what some cases
have called the ‘‘dual-status’” rule, under
which a security interest may be a purchase-
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money security interest to some extent and a
non-purchase-money security interest to
some extent. (Concerning consumer-goods
transactions, see subsection (h) and Com-
ment 8.) Some courts have found this rule to
be explicit or implicit in the words ‘““‘to the
extent,” found in former Section 9-107 and
continued in subsections (b)(1) and (b)(2).
The rule is made explicit in subsection (e).
For non-consumer-goods transactions, this
Article rejects the “‘transformation” rule
adopted by some cases, under which any
cross-collateralization, refinancing, or the
like destroys the purchase-money status en-
tirely.

Consider, for example, what happens
when a $10,000 loan secured by a purchase-
money security interest is refinanced by the
original lender, and, as part of the transac-
tion, the debtor borrows an additional
$2,000 secured by the collateral. Subsection
(f) resolves any doubt that the security inter-
est remains a purchase-money security inter-
est. Under subsection (b), however, it enjoys
purchase-money status only to the extent of
$10,000.

b. Allocation of Payments. Continuing
with the example, if the debtor makes a
$1,000 payment on the $12,000 obligation,
then one must determine the extent to
which the security interest remains a pur-
chase-money security interest—$9,000 or
$10,000. Subsection (e)(1) expresses the
overriding principle, applicable in cases oth-
er than consumer-goods transactions, for de-
termining the extent to which a security
interest is a purchase-money security inter-
est under these circumstances: freedom of
contract, as limited by principle of reason-
ableness. An unconscionable method of ap-
plication, for example, is not a reasonable
one and so would not be given effect under
subsection (e)(1). In the absence of agree-
ment, subsection (e)(2) permits the obligor
to determine how payments should be allo-
cated. If the obligor fails to manifest its
intention, obligations that are not secured
will be paid first. (As used in this Article, the
concept of ‘“‘obligations that are not secured”
means obligations for which the debtor has
not created a security interest. This concept
is different from and should not be confused
with the concept of an ‘“unsecured claim” as
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it appears in Bankruptcy Code Section
506(a).) The obligor may prefer this ap-
proach, because unsecured debt is likely to
carry a higher interest rate than secured
debt. A creditor who would prefer to be
secured rather than unsecured also would
prefer this approach.

After the unsecured debt is paid, pay-
ments are to be applied first toward the
obligations secured by purchase-money secu-
rity interests. In the event that there is
more than one such obligation, payments
first received are to be applied to obligations
first incurred. See subsection (e}(3). Once
these obligations are paid, there are no pur-
chase-money security interests and no addi-
tional allocation rules are needed.

Subsection (f) buttresses the dual-status
rule by making it clear that (in a transaction
other than a consumer-goods transaction)
cross-collateralization and renewals, refi-
nancings, and restructurings do not cause a
purchase-money security interest to lose its
status as such. The statutory terms ‘re-
newed,” “refinanced,” and ‘‘restructured”
are not defined. Whether the terms encom-
pass a particular transaction depends upon
whether, under the particular facts, the pur-
chase-money character of the security inter-
est fairly can be said to survive. Each term
contemplates that an identifiable portion of
the purchase-money obligation could be
traced to the new obligation resulting from a
renewal, refinancing, or restructuring.

c. Burden of Proof. As is the case when
the extent of a security interest is in issue,
under subsection (g) the secured party
claiming a purchase-money security interest
in a transaction other than a consumer-
goods transaction has the burden of estab-
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lishing whether the security interest retains
its purchase-money status. This is so wheth-
er the determination is to be made following
a renewal, refinancing, or restructuring or
otherwise.

8. Consumer-Goods Transactions;
Characterization Under Other Law. Un-
der subsection (h), the limitation of subsec-
tions (e), (f), and (g) to transactions other
than consumer-goods transactions leaves to
the court the determination of the proper
rules in consumer-goods transactions. Sub-
section (h) also instructs the court not to
draw any inference from this limitation as to
the proper rules for consumer-goods transac-
tions and leaves the court free to continue to
apply established approaches to those trans-
actions.

This section addresses only whether a se-
curity interest is a ‘“‘purchase-money securi-
ty interest”” under this Article, primarily for
purposes of perfection and priority. See, e.g.,
Sections 9-317, 9-324. In particular, its
adoption of the dual-status rule, allocation of
payments rules, and burden of proof stan-
dards for non-consumer-goods transactions
is not intended to affect or influence charac-
terizations under other statutes. Whether a
security interest is a ‘‘purchase-money secu-
rity interest’”’ under other law is determined
by that law. For example, decisions under
Bankruptcy Code Section 522(f) have applied
both the dual-status and the transformation
rules. The Bankruptcy Code does not ex-
pressly adopt the state law definition of
“purchase-money security interest.” Where
federal law does not defer to this Article,
this Article does not, and could not, deter-
mine a question of federal law.

§ 9-104. cControl of Deposit Account.
(a) [Requirements for control] A secured party has control of a deposit

account if:

(1) the secured party is the bank with which the depos1t account is main-

tained;

(2) the debtor, secured party, and bank have agreed in an authenticated record
that the bank will comply with instructions originated by the secured party
directing disposition of the funds in the deposit account without further

consent by the debtor; or

(3) the secured party becomes the bank’s customer with respect to the deposn;

account.
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(b) [Debtor’s right to direct disposition.] A secured party that has satis-
fied subsection (a) has control, even if the debtor retains the right to direct the

disposition of funds from the deposit account.

Official Comment

1. Source. New; derived from Section 8-
106.

2. Why *“Control” Matters. This sec-
tion explains the concept of ‘‘control’” of a
deposit account. ““Control’’ under this sec-
tion may serve two functions. First, “control

. pursuant to the debtor’s agreement’”
may substitute for an authenticated security
agreement as an element of attachment. See
Section 9-203(b)(3)(D). Second, when a de-
posit account is taken as original collateral,
the only method of perfection is obtaining
control under this section. See Section 9-
312(b)(1).

3. Requirements for “Control.” This
section derives from Section 8-106 of Re-
vised Article 8, which defines ‘‘control” of
securities and certain other investment
property. Under subsection (a)(1), the bank
with which the deposit account is main-
tained has control. The effect of this provi-
sion is to afford the bank automatic per-
fection. No other form of public notice is
necessary; all actual and potential creditors
of the debtor are always on notice that the
bank with which the debtor’s deposit ac-
count is maintained may assert a claim
against the deposit account.

Under subsection (a)(2), a secured party
may obtain control by obtaining the bank'’s
authenticated agreement that it will comply
with the secured party’s instructions with-
out further consent by the debtor. The anal-
ogous provision in Section 8-106 does not

§ 9-105.

require that the agreement be authenticated.
An agreement to comply with the secured
party’s instructions suffices for ‘“‘control” of
a deposit account under this section even if
the bank’s agreement is subject to specified
conditions, e.g., that the secured party’s in-
structions are accompanied by a certification
that the debtor is in default. (Of course, if
the condition is the debtor’s further consent,
the statute explicitly provides that the agree-
ment would not confer control.) See revised
Section 8-106, Comment 7.

Under subsection (a)(3), a secured party
may obtain control by becoming the bank’s
“customer,” as defined in Section 4-104. As
the customer, the secured party would enjoy
the right (but not necessarily the exclusive
right) to withdraw funds from, or close, the
deposit account. See Sections 4-401(a), 4
403(a).

Although the arrangements giving rise to
control may themselves prevent, or may en-
able the secured party at its discretion to
prevent, the debtor from reaching the funds
on deposit, subsection (b) makes clear that
the debtor’s ability to reach the funds is not
inconsistent with ‘‘control.”

Perfection by control is not available for
bank accounts evidenced by an instrument
(e.g., certain certificates of deposit), which
by definition are “instruments’” and not
‘“‘deposit accounts.” See Section 9-102 (de-
fining ‘“‘deposit account’”” and “instrument”’).

Control of Electronic Chattel Paper.

A secured party has control of electronic chattel paper if the record or records
comprising the chattel paper are created, stored, and assigned in such a manner

that:

(1) a single authoritative copy of the record or records exists which is unique,
identifiable and, except as otherwise provided in paragraphs (4), (5), and (6),

unalterable;

(2) the authoritative copy identifies the secured party as the assignee of the

record or records;

(3) the authoritative copy is communicated to and maintained by the secured

party or its designated custodian;
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(4) copies or revisions that add or change an identified assignee of the
authoritative copy can be made only with the participation of the secured party;

(5) each copy of the authoritative copy and any copy of a copy is readily
identifiable as a copy that is not-the authoritative copy; and

(6) any revision of the authoritative copy is readily identifiable as an autho-

rized or unauthorized revision.

Official Comment

1. Source. New.

2. “Control” of Electronic Chattel
Paper. This Article covers security inter-
ests in ‘“electronic chattel paper,” a new
term defined in Section 9-102. This section
governs how ‘“‘control” of electronic chattel
paper may be obtained. A secured party’s
control of electronic chattel paper (i) may
substitute for an authenticated security
agreement for purposes of attachment un-
der Section 9-203, (ii) is a method of perfec-
tion under Section 9-314, and (iii) is a con-
dition for obtaining special, non-temporal
priority under Section 9-330. Because elec-
tronic chattel paper cannot be transferred,
assigned, or possessed in the same manner
as tangible chattel paper, a special defini-
tion of control is necessary. In descriptive
terms, this section provides that control of
electronic chattel paper is the functional
equivalent of possession of “tangible chattel
paper” (a term also defined in Section 9-
102).

3. *“Authoritative Copy” of Electron-
ic Chattel Paper. One requirement for es-
tablishing control is that a particular copy be
an “‘authoritative copy. "’ Although other cop-
ies may exist, they must be distinguished
from the authoritative copy. This may be
achieved, for example, through the methods
of authentication that are used or by busi-
ness practices involving the marking of any
additional copies. When tangible chattel pa-
per is converted to electronic chattel paper,
in order to establish that a copy of the
electronic chattel paper is the authoritative
copy it may be necessary to show that the
tangible chattel paper no longer exists or has
been permanently marked to indicate that it
is not the authoritative copy.

4. Development of Control Systems.
This Article leaves to the marketplace the
development of systems and procedures,

through a combination of suitable technolo-
gies and business practices, for dealing with
control of electronic chattel paper in a com-
mercial context. However, achieving control
under this section requires more than the
agreement of interested persons that the ele-
ments of control are satisfied. For example,
paragraph (4) contemplates that control re-
quires that it be a physical impossibility (or
sufficiently unlikely or implausible so as to
approach practical impossibility) to add or
change an identified assignee without the
participation of the secured party (or its
authorized representative). It would not be
enough for the assignor merely to agree that
it will not change the identified assignee
without the assignee-secured party’s con-
sent. However, the standards applied to de-
termine whether a party is in control of
electronic chattel paper should not be more
stringent than the standards now applied to
determine whether a party is in possession
of tangible chattel paper. Control of electron-
ic chattel paper contemplates systems or
procedures such that the secured party must
take some action (either directly or through
its designated custodian) to effect a change
or addition to the authoritative copy. But
Jjust as a secured party does not lose posses-
sion of tangible chattel paper merely by vir-
tue of the possibility that a person acting on
its behalf could wrongfully redeliver the
chattel paper to the debtor, so control of
electronic chattel paper would not be defeat-
ed by the possibility that the secured party’s
interest could be subverted by the wrongful
conduct of a person (such as a custodian)
acting on its behalf.

Systems that evolve for control of elec-
tronic chattel paper may or may not involve
a third party custodian of the relevant rec-
ords. However, this section and the concept
of control of electronic chattel paper are not
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based on the same concepts as are control of
deposit accounts (Section 9-104), security
entitlements, a type of investment property
(Section 9-106), and letter-of-credit rights
(Section 9-107). The rules for control of that
collateral are based on existing market prac-
tices and legal and regulatory regimes for
institutions such as banks and securities in-

§ 9-106.
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termediaries. Analogous practices for elec-
tronic chattel paper are developing nonethe-
less. The flexible approach adopted by this
section, moreover, should not impede the
development of these practices and, eventu-
ally, legal and regulatory regimes, which
may become analogous to those for, e.g.,
investment property.

Control of Investment Property.

(a) [Control under Section 8-106.] A person has control of a certificated
security, uncertificated security,-or security entitlement as provided in Section 8-

106.

(b) [Control of commodity contract.] A secured party has control of a

commodity contract if:

(1) the secured party is the commodity intermediary with which the commodi-

ty contract is carried; or

(2) the commodity customer, secured party, and commodity intermediary have
agreed that the commodity intermediary will apply any value distributed
on account of the commodity contract as directed by the secured party
without further consent by the commodity customer.

(c) [Effect of control of securities account or commodity account.] A

secured party having control of all security entitlements or commodity contracts
carried in a securities account or commodity account has control over the securities

account or commodity account.

Official Comment

1. Source. Former Section 9-1 15(e).

2. “Control” Under Article 8. For an
explanation of ‘“‘control’”’ of securities and
certain other investment property, see Sec-
tion 8-106, Comments 4 and 7.

3. “Control” of Commodity Con-
tracts. This section, as did former Section
9-115(1)(e), contains provisions relating to
control of commodity contracts which are
analogous to those in Section 8-106 for other
types of investment property.

4. Securities Accounts and Commod-
ity Accounts. For drafting convenience,
control with respect to a securities account
or commodity account is defined in terms of

obtaining control over the security entitle-
ments or commodity contracts. Of course, an
agreement that provides that (without fur-
ther consent of the debtor) the securities
intermediary or commodity intermediary
will honor instructions from the secured par-
ty concerning a securities account or com-
modity account described as such is suffi-
cient. Such an agreement necessarily implies
that the intermediary will honor instructions
concerning all security entitlements or com-
modity contracts carried in the account and
thus affords the secured party control of all
the security entitlements or commodity con-
tracts.

§ 9-107. Control of Letter-of-Credit Right.

A secured party has control of a letter-of-credit right to the extent of any right
to payment or performance by the issuer or any nominated person if the issuer or
nominated person has consented to an assignment of proceeds of the letter of credit
under Section 5-114(c) or otherwise applicable law or practice.
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Official Comment

1. Source. New.

2. ‘““Control” of Letter-of-Credit
Right. Whether a secured party has control
of a letter-of-credit right may determine the
secured party’s priority as against competing
secured parties. See Section 9-329. This sec-
tion provides that a secured party acquires
control of a letter-of-credit right by receiving
an assignment if the secured party obtains
the consent of the issuer or any nominated
person, such as a confirmer or negotiating
bank, under Section 5-114 or other applica-
ble law or practice. Because both issuers and
nominated persons may give or be obligated
to give value under a letter of credit, this
section contemplates that a secured party
obtains control of a letter-of-credit right
with respect to the issuer or a particular
nominated person only to the extent that the
issuer or that nominated person consents to
the assignment. For example, if a secured
party obtains control to the extent of an
issuer’s obligation but fails to obtain the
consent of a nominated person, the secured
party does not have control to the extent
that the nominated person gives value. In
many cases the person or persons who will
give value under a letter of credit will be
clear from its terms. In other cases, pru-
dence may suggest obtaining consent from
more than one person. The details of the
consenting issuer’s or nominated person’s
duties to pay or otherwise render perfor-
mance to the secured party are left to the
agreement of the parties.

3. “Proceeds of a Letter of Credit.”
Section 5-114 follows traditional banking
terminology by referring to a letter of credit
beneficiary’s assignment of its right to re-
ceive payment thereunder as an assignment
of the “proceeds of a letter of credit.”” How-
ever, as the seller of goods can assign its
right to receive payment (an “account’’) be-
fore it has been earned by delivering the
goods to the buyer, so the beneficiary of a
letter of credit can assign its contingent
right to payment before the letter of credit
has been honored. See Section 5-114(b). If
the assignment creates a security interest,
the security interest can be perfected at the
time it is created. An assignment of, includ-

ing the creation of a security interest in, a
letter-of-credit right is an assignment of a
present interest.

4. ‘“Transfer” vs. “Assignment.” Let-
ter-of-credit law and practice distinguish the
“transfer”’ of a letter of credit from an “as-
signment.”’ Under a transfer, the transferee
itself becomes the beneficiary and acquires
the right to draw. Whether a new, substitute
credit is issued or the issuer advises the
transferee of its status as such, the transfer
constitutes a novation under which the
transferee is the new, substituted beneficia-
ry (but only to the extent of the transfer, in
the case of a partial transfer).

Section 5-114(e) provides that the rights
of a transferee beneficiary or nominated per-
son are independent of the beneficiary’s as-
signment of the proceeds of a letter of credit
and are superior to the assignee’s right to
the proceeds. For this reason, transfer does -
not appear in this Article as a means of
control or perfection. Section 9-109(c)(4)
recognizes the independent and superior
rights of a transferee beneficiary under Sec-
tion 5-114(e); this Article does not apply to
the rights of a transferee beneficiary or nom-
inated person to the extent that those rights
are independent and superior under Section
5-114.

5. Supporting Obligation: Automatic
Attachment and Perfection. A letter-of-
credit right is a type of “supporting obli-
gation,” as defined in Section 9-102. Under
Sections 9-203 and 9-308, a security interest
in a letter-of-credit right automatically at-
taches and is automatically perfected if the
security interest in the supported obligation
is a perfected security interest. However,
unless the secured party has control of the
letter-of-credit right or itself becomes a
transferee beneficiary, it cannot obtain any
rights against the issuer or a nominated
person under Article 5. Consequently, as a
practical matter, the secured party’s rights
would be limited to its ability to locate and
identify proceeds distributed by the issuer or
nominated person under the letter of credit.
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Sufficiency of Description.

(a) [Sufficiency of description.] Except as otherwise provided in subsec-
tions (c), (d), and (e), a description of personal or real property is sufficient,
whether or not it is specific, if it reasonably identifies what is described.

(b) [Examples of reasonable identification.] Except as otherwise provided
in subsection (d), a description of collateral reasonably identifies the collateral if it

identifies the collateral by:
(1) specific listing;
(2) category;

(3) except-as otherwise pravided in subsection (e), a type of collateral defined
in [the Uniform Commercial Code];

(4) quantity;

(5) computational or allocational formula or procedure; or

(6) except as otherwise provided in subsection (c), any other method, if the
identity of the collateral is objectively determinable.

(c) [Supergeneric description not sufficient.] A description of collateral
as “all the debtor’s assets’ or ‘““all the debtor’s personal property” or using words
of similar import does not reasonably identify the collateral.

(d) [Investment property.] Except as otherwise provided in subsection (e), a
description of a security entitlement, securities account, or commodity account is

sufficient if it describes:

(1) the collateral by those terms or as investment property; or
(2) the underlying financial asset or commodity contract.

(e) [When description by type insufficient.] A description only by type of
collateral defined in [the Uniform Commercial Code] is an insufficient description

of:
(1) a commercial tort claim; or

(2) in a consumer transaction, consumer goods, a security entitlement, a
securities account, or a commodity account.

Official Comment

1. Source. Former Sections 9-110, 9-
115(3).

2. General Rules. Subsection (a) re-
tains substantially the same formulation as
former Section 9-110. Subsection (b) ex-
pands upon subsection (a) by indicating a
variety of ways in which a description might
reasonably identify collateral. Whereas a
provision similar to subsection (b) was appli-
cable only to investment property under for-
mer Section 9-115(3), subsection (b) applies
to all types of collateral, subject to the limi-
tation in subsection (d). Subsection (b) is
subject to subsection (c), which follows pre-

vailing case law and adopts the view that an
“all assets” or “all personal property” de-
scription for purposes of a security agree-
ment is not sufficient. Note, however, that
under Section 9-504, a financing statement
sufficiently indicates the collateral if it “cov-
ers all assets or all personal property.”

The purpose of requiring a description of
collateral in a security agreement under Sec-
tion 9-203 is evidentiary. The test of suffi-
ciency of a description under this section, as
under former Section 9-110, is that the de-
scription do the job assigned to it: make
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possible the identification of the collateral
described. This section rejects any require-
ment that a description is insufficient unless
it is exact and detailed (the so-called ‘‘serial
number”’ test).

3. After-Acquired Collateral. Much
litigation has arisen over whether a descrip-
tion in a security agreement is sufficient to
include after-acquired collateral if the agree-
ment does not explicitly so provide. This
question is one of contract interpretation
and is not susceptible to a statutory rule
(other than a rule to the effect that it is a
question of contract interpretation). Accord-
ingly, this section contains no reference to
descriptions of after-acquired collateral.

4. Investment Property. Under sub-
section (d), the use of the wrong Article 8
terminology does not render a description
invalid (e.g., a security agreement intended
to cover a debtor’s ““security entitlements’ is
sufficient if it refers to the debtor’s “securi-
ties”’). Note also that given the broad defini-
tion of ‘‘securities account” in Section 8-
501, a security interest in a securities ac-
count also includes all other rights of the
debtor against the securities intermediary
arising out of the securities account. For
example, a security interest in a securities
account would include credit balances due to
the debtor from the securities intermediary,
whether or not they are proceeds of a securi-
ty entitlement. Moreover, describing collat-
eral as a securities account is a simple way
of describing all of the security entltlements
carried in the aceount.

5. Consumer Investment Property;
Commercial Tort Claims. Subsection (e)
requires greater specificity of description in
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order to prevent debtors from inadvertently
encumbering certain property. Subsection
(e) requires that a description by defined
“type” of collateral alone of a commercial
tort claim or, in a consumer transaction, of a
security entitlement, securities account, or
commodity account, is not sufficient. For
example, “all existing and after-acquired in-
vestment property” or “‘all existing and af-
ter-acquired security entitlements,” without
more, would be insufficient in a consumer
transaction to describe a security entitle-
ment, securities account, or commodity ac-
count. The reference to ‘“‘only by type” in
subsection (e) means that a description is
sufficient if it satisfies subsection (a) and
contains a descriptive component beyond the
“type”’ alone. Moreover, if the collateral con-
sists of a securities account or commodity
account, a description of the account is suffi-
cient to cover all existing and future security
entitlements or commodity contracts carried
in the account. See Section 9-203(h), (i).

Under Section 9-204, an after-acquired
collateral clause in a security agreement will
not reach future commercial tort claims. It
follows that when an effective security
agreement covering a comrmercial tort claim
is entered into the claim already will exist.
Subsection (e) does not require a description
to be specific. For example, a description
such as “all tort claims arising out of the
explosion of debtor’s factory” would suffice,
even if the exact amount of the claim, the
theory on which it may be based, and the
identity of the tortfeasor(s) are not de-
scribed. (Indeed, those facts may not be
known at the time.)

[SUBPART 2. APPLICABILITY OF ARTICLE)

§ 9-109. Scope.

(a) [General scope of article.] Except as otherwise provided in subsections

(c) and (d), this article applies to:

(1) a transaction, regardless of its form, that creates a security interest in
personal property or fixtures by contract;

(2) an agricultural lien;

(3) a sale of accounts, chattel paper, payment intangibles, or promissory notes;

(4) a consignment;
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(5) a security interest arising under Section 2-401, 2-505, 2-711(3), or 2A-
508(5), as provided in Section 9-1 10; and

(6) a security interest arising under Section 4-210 or 5-118.

(b) [Security interest in secured obligation.] The application of this
article to a security interest in a secured obligation is not affected by the fact that
the obligation is itself secured by a transaction or interest to which this article does
not apply.

(c) [Extent to which article does not apply.] This article does not apply to
the extent that:

(1) a statute, regulation, or treaty of the United States preempts this article;

(2) another statute of this State expressly governs the creation, perfection,
priority, or enforcement of a security interest created by this State or a
governmental unit of this State;

(3) a statute of another State, a foreign country, or a governmental unit of
another State or a foreign country, other than a statute generally applica-
ble to security interests, expressly governs creation, perfection, priority, or
enforcement of a security interest created by the State, country, or govern-
mental unit; or

(4) the rights of a transferee beneficiary or nominated person under a letter of
credit are independent and superior under Section 5-114.

(d) [Inapplicability of article.] This article does not apply to:
(1) alandlord’s lien, other than an agricultural lien;

(2) alien, other than an agricultural lien, given by statute or other rule of law
for services or materials, but Section 9-333 applies with respect to priority
of the lien; : ,

(3) an assignment of a claim for wages, salary, or other compensation of an
employee;

(4) a sale of accounts, chattel paper, payment intangibles, or promissory notes
as part of a sale of the business out of which they arose;

(5) an assignment of accounts, chattel paper, payment intangibles, or promis-
sory notes which is for the purpose of collection only;

(6) an assignment of a right to payment under a contract to an assignee that is
also obligated to perform under the contract;

(7) an assignment of a single account, payment intangible, or promissory note
to an assignee in full or partial satisfaction of a preexisting indebtedness;

(8) a transfer of an interest in or an assignment of a claim under a policy of
insurance, other than an assignment by or to a health-care provider of a
health-care-insurance receivable and any subsequent assignment of the
right to payment, but Sections 9-315 and 9-322 apply with respect to
proceeds and priorities in proceeds:;

(9) an assignment of a right represented by a judgment, other than a judgment
taken on a right to payment that was collateral; :

(10) a right of recoupment or set-off, but:
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(A) Section 9-340 applies with respect to the effectiveness of rights of
recoupment or set-off against deposit accounts; and

(B) Section 9404 applies with respect to defenses or claims of an account

debtor;

(11) the creation or transfer of an interest in or lien on real property,
including a lease or rents thereunder, except to the extent that provision

is made for:

(A) liens on real property in Sections 9-203 and 9-308;

(B) fixtures in Section 9-334;

(G fixture filings in Sections 9-501, 9-502, 9-512, 9-516, and 9-519; and
(D) security agreements covering personal and real property in Section 9-

604; '

(12) an assignment of a claim arising in tort, other than a commercial tort
claim, but Sections 9-315 and 9-322 apply with respect to proceeds and

priorities in proceeds; or

(13) an assignment of a deposit account: in a consumer transaction, but
Sections 9-315 and 9-322 apply with respect to proceeds and priorities in

proceeds. ~

Official Cqmment - o

1. Source. Former Sections 9-102, 9-
104.

2. Basic Scope Provision. Subsection
(a)(1) derives from former Section 9-102(1)
and (2). These subsections have been com-
bined and shortened. No change in meaning
is intended. Under subsection (a)(1), all con-
sensual security interests in personal proper-
ty and fixtures are covered by this Article,
except for transactions excluded by subsec-
tions (c) and (d). As to which transactions
give rise to a “‘security interest,”’ the defini-
tion of that term in Section 1-201 must be
consulted. When a security interest is creat-
ed, this Article applies regardless of the form
of the transaction or the name that parties
have given to it.

3. Agricultural Liens. Subsection (a)(2)
is new. It expands the scope of this Article to
cover agricultural liens, as defined in Section
9-102.

4. Sales of Accounts, Chattel Paper,
Payment Intangibles, Promissory
Notes, and Other Receivables. Under
subsection (a)(3), as under former Section 9-
102, this Article applies to sales of accounts
and chattel paper. This approach generally
has been successful in avoiding difficult

problems of distinguishing between transac-
tions in which a receivable secures an obli-
gation and those in which the receivable has
been sold outright. In many commercial fi-
nancing - transactions -the :distinction is
blurred.

Subsection (a)(3) expands the scope of this
Article by including the sale of a ‘“payment
intangible” (defined in Section 9-102 as “a
general intangible under which the account
debtor’s principal obligation is a monetary
obligation”) and a “promissory note” (also
defined in Section 9-102). To a considerable
extent, this Article affords these transactions
treatment identical to that given sales of
accounts and chattel paper. In some re-
spects, however, sales of payment intangi-
bles and promissory notes are treated differ-
ently from sales of other receivables. See,
e.g., Sections 9-309 (automatic perfection
upon attachment), 9-408 (effect of restric-
tions on assignment). By virtue of the ex-
panded definition of “‘account” (defined in
Section 9-102), this Article now covers sales
of (and other security interests in) “health-
care-insurance receivables” (also defined in
Section 9-102). Although this Article occa-
sionally distinguishes between outright sales
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